
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

CHARTER COMMUNICATIONS )

HOLDING COMPANY, LLC, and )

CHARTER COMMUNICATIONS )

OPERATING, LLC, )

) Case No.
Plaintiffs, )

) JURY TRIAL DEMANDED
v. )

)

DIRECTV, INC., )

)

Defendant. )

VERIFIED COMPLAINT

COME NOW Plaintiffs Charter Communications Holding Company, LLC and Charter

Communications Operating, LLC (collectively, "Charter") and in support of this Verified

Complaint against Defendant DirecTV, Inc. ("DirecTV"), state the following:

NATURE OF ACTION

1. Charter is the third-largest publicly-held cable operator in the United States, with

operations in 27 states, approximately 5.5 million residential and commercial customers, and

approximately 16,500 employees. Charter is a thriving and growing business, which generates

significant positive cash flow before debt service and has achieved upward, favorable trends as

an operating enterprise. In the past three years, Charter has increased pro forma annualized

revenue from approximately $5.4 billion to approximately $6.5 billion, and pro forma annualized

adjusted Earnings Before Interest, Taxes, Depreciation, and Amortization ("EBITDA") from

$1.9 billion to approximately $2.3 billion.
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2. Over the past several months, recognizing the recent deteriorating capital market

conditions and its significant debt load, Charter embarked on a plan to dc-leverage its balance

sheet to improve its already-strong competitive position. To do so, Charter negotiated a financial

restructuring with key bondholder constituencies and agreed upon a consensual, pre-arranged

plan of reorganization (the "Plan") under Chapter 11 of the Bankruptcy Code. The Plan provides

for the canceling of approximately $8 billion in debt, the raising of approximately $3 billion of

capital and debt financing, and the continuation of Charter's business in the ordinary course with

trade creditors receiving payment in full — 100 cents on the dollar. Due to the consensual nature

of the Plan, Charter's time in bankruptcy should be brief and will have no impact on its ability to

service its customers.

3. Despite these publicly-known facts surrounding Charter's bankruptcy filing,

Charter competitor, Defendant DirecTV, has attempted to exploit the fact that Charter filed for

bankruptcy to create a misimpression among Charter's actual and potential customers that

Charter is liquidating and that Charter's services will end or be substantially impaired. This is

blatantly false. Recently, DirecTV launched a national advertising campaign specifically

targeted at Charter's customers and prospective customers designed to create a false impression

that Charter's Chapter 11 bankruptcy filing will adversely affect Charter's customers. For

example, some of DirecTV's ads assert that there is "no way" Charter can continue to provide

"the latest technology, more channels in HD or new exclusive programming" — even though

Charter is continuing to do so. In addition, a number of ads claim that Charter's customers must

be "saved" from Charter's bankruptcy, and depict DirecTV as their life-preserver or fire

extinguisher — clearly implying the outright falsehood that Charter's customers should switch to

DirecTV's competing service, because Charter is a figurative "sinking ship" or "going up in
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flames," i.e., that it will go out of business. In the context of a pre-arranged, consensual

bankruptcy such as Charter's — where there is no plan for liquidation, the business is growing,

the bankruptcy case is moving forward at precedent-setting speed (Charter has already received

Bankruptcy Court approval of its Disclosure Statement in support of the Plan and the hearing

date has been set), and all the relief required to continue business as usual has been granted, with

trade creditors being paid in full — DirecTV's ads are literally false, grossly misleading, cause

consumer confusion, and are likely to deceive Charter's current and prospective customers.

4. DirecTV's false advertising campaign constitutes false advertising under the

Lanham Act, 15 U.S.C. § 1125(a), tortious interference with Charter's contracts, tortious

interference with Charter's prospective business relationships, injurious falsehood, defamation,

and violations of various state consumer fraud and deceptive business practices laws. Pursuant

to the Lanham Act, Charter seeks a permanent injunction, compensatory damages, enhanced

damages, and attorneys fees. In addition, to prevent immediate irreparable injury, Charter seeks

a temporary restraining order and a preliminary injunction to put an immediate stop to this

campaign of deceptive and false advertising.

5. DirecTV is a repeat offender of the Lanham Act. Three different courts in two

cases have found DirecTV guilty of false advertising in the last two years. Time Warner Cable,

Inc. v. DirecTV, Inc., 475 F. Supp.2d 299 (S.D.N.Y. 2007); Time Warner Cable, Inc. v. DirecTV,

Inc., 497 F.3d 144 (2d Cir. 2007); DirecTV, Inc. v. Comcast of Illinois III, Inc., No. 07 C 2568,

2007 WL 2808235, at *2 (N.D. Ill. Aug. 15, 2007).

THE PARTIES

6. Charter Communications Holding Company, LLC is a Delaware company with its

principal place of business in this district at 12405 Powerscourt Drive, St. Louis, Missouri.
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7. Charter Communications Operating, LLC is a Delaware company with its

principal place of business in this district at 12405 Powerscourt Drive, St. Louis, Missouri.

8. Charter Communications Holding Company, LLC and Charter Communications

Operating, LLC are, among other things, in the business of operating broadband communication

businesses in the United States with approximately 5.5 million customers as of December 31,

2008.

9. Charter's businesses have offered and continue to offer residential and

commercial customers traditional cable video programming (basic and digital), high-speed

Internet services and telephone services, advanced broadband services such as High Definition

television ("HD"), Charter OnDemandTM ("On Demand"), and digital video recorder ("DVR")

service, and other media services to customers throughout the United States. Charter sells its

cable video programming, high-speed Internet, telephone, and advanced broadband services

primarily on a subscription basis.

10. DirecTV is a Delaware corporation with its principal place of business at 2230

East Imperial Highway, El Segundo, California.

11. DirecTV is a registered foreign corporation in the State of Missouri.

12. DirecTV is in the business of providing digital television programming directly to

its customers' homes or businesses throughout the United States. DirecTV regularly transacts

business in this district.

13. Charter and DirecTV are direct competitors for customers within this district and

in various other locations throughout the United States.
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JURISDICTION AND VENUE

14. This Court has subject matter jurisdiction pursuant to 15 U.S.C. § 1121(a), 28

U.S.C. § 1331, and 28 U.S.C. § 1367.

15. This Court's exercise of personal jurisdiction over DirecTV is proper because

DirecTV regularly does business in the State of Missouri, DirecTV is registered as a foreign

corporation in the State of Missouri, and DirecTV has engaged in and continues to engage in the

advertising campaign at issue within the State of Missouri.

16. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(b)(2) in that

a substantial part of the events giving rise to the claims occurred in this jurisdiction because the

false and deceptive advertising took place, in part, in this district, and 28 U.S.C. § 1391(b)(1) in

that Defendant is subject to personal jurisdiction in this district.

JURY TRIAL DEMANDED

17. Plaintiffs hereby demand trial by jury on all counts and all issues triable by jury.

FACTUAL BACKGROUND COMMON TO ALL ALLEGATIONS

Charter's Financial Restructuring and Voluntary Chapter 11 Bankruptcy Petition

18. On February 12, 2009, Charter and its subsidiaries announced that they had

reached an agreement-in-principle with certain of Charter's debt holders on the terms of a

financial restructuring to reduce Charter's debt by approximately $8 billion and raise

approximately $3 billion of capital and debt financing.

19. To implement the restructuring, on March 27, 2009, Charter and its subsidiaries

filed a voluntary bankruptcy petition pursuant to Chapter 11 of the Bankruptcy Code (11 U.S.C.

§ 1101, et seq.) in the United States Bankruptcy Court for the Southern District of New York,
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Case No. 09-11435-jmp. Charter's pre-arranged bankruptcy was designed to allow Charter to

continue operating as usual while it develops and implements a balance sheet restructuring that

will leave intact both Charter's operations and the senior portion of its capital structure.

20. The Plan provides for Charter's trade creditors to be paid in full. To that end,

Charter sought and obtained authorization from the Bankruptcy Court to continue to pay its trade

creditors in the ordinary course of business. As of March 31, 2009, Charter had approximately

$836 million of cash on hand, and was producing more than $2.3 billion of positive adjusted pro

forma EBITDA on an annualized basis. Bankruptcy Court approvals and substantial available

resources have permitted Charter to continue its operations without disruption during its

bankruptcy, as it will throughout that process. Moreover, Charter is planning a quick exit from

bankruptcy. In line with that intention, Charter obtained Bankruptcy Court approval of the

Disclosure Statement with respect to the Plan on May 5, 2009. A hearing to confirm the Plan is

currently scheduled for July 20, 2009. Due to the consensual nature of the Plan, Charter's time

in bankruptcy should be brief and will have no impact on its ability to service its customers.

21. In fact, since the bankruptcy filing, Charter continues to operate business "as

usual" and to provide its customers with the latest technology, such as more HD channels, new

exclusive programming, higher speed Internet access services, and all services that were

available pre-filing. Charter is and remains committed to serving its customers and bringing its

customers the latest innovations in home entertainment and broadband service. Over the past

year, for example, Charter has increased its HD offerings and will continue adding more

channels in HD. Charter currently offers approximately 30 HD channels in a majority of its

markets and will launch additional HD channels in other areas later this spring and summer.
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Charter's plans to increase its HD offerings continue forward and have not been slowed by the

financial restructuring.

22. Charter's free content and HD content have grown over time and continue to

grow. Charter's bankruptcy has not affected that growth.

23. Charter is currently trialing "switched digital technology" or "SDV" in three

markets and is in the process of implementing SDV in additional markets. This technology

allows Charter to free-up additional bandwidth to launch new HD channels and while the

technology requires a substantial financial commitment and investment, Charter's bankruptcy

proceeding has not impeded these plans and, in fact, will facilitate implementation of this

technology once Charter emerges from bankruptcy.

24. Charter continues to offer and upgrade its On Demand service. On Demand is a

technology that allows the customer to view certain programming and movies at the customer's

convenience, rather than at the time the programming or movie airs.

25. Since filing its bankruptcy petition, Charter launched NBC Primetime On

Demand, and will expand its Primetime On Demand content going forward. This offering,

which allows Charter customers to order certain NBC programs at their convenience for free,

adds more value to Charter's video service. Charter will expand its Primetime On Demand

offerings to include other content providers.

26. Charter offers theatrical movies through its On Demand service. Since March 27,

2009, Charter has continued to add new releases and other popular movies to On Demand in the

same manner it did prior to the initiation of its bankruptcy proceeding.

27. Since the bankruptcy filing, 254 movies have been released on Charter On

Demand (that count includes new release movies, library titles, and independent and foreign
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movies) with six of them being released on the same day those movies were first available on

DVD. Charter presently offers more than 6000 movies and television shows through Charter On

Demand.

28. Charter is investing in a new interactive program guide, making it easier for

customers to access and view television programming. This project continues forward and has

not been delayed or cancelled because of the financial restructuring. Charter has created and

continues to plan and implement initiatives to offer the latest technology, add more HD channels,

and provide new exclusive programming. Charter's bankruptcy has not affected those plans.

29. Charter has launched telephone service to additional markets and faster speed

Internet services during its bankruptcy. For example, Charter recently launched 60 Megabits per

second ("Mbps") Internet access, one of the fastest in the United States, utilizing recently

announced "DOCSIS 3.0" technology. Charter's infrastructure has the capacity to support even

higher speeds as demand and usage grows.

30. Charter has created and continues to plan and implement initiatives to develop

and offer new services and improved technology now and in the future.

31. Charter has created and continues to plan and implement initiatives to offer the

latest technology, add more HD channels, and provide new exclusive programming.

32. Charter's services and offerings to its customers and prospective customers have

not been and will not be diminished or adversely impacted during the reorganization.

DirecTV's False Advertising Campaign

33. Despite the above publicly-available facts regarding the consensual nature of

Charter's bankruptcy and the continuation of its operations as usual, DirecTV has attempted to

exploit the fact of a "bankruptcy" filing to mislead Charter's actual and potential customers into
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thinking that Charter is going out-of-business or that Charter's services to its customers will be

impaired. In particular, DirecTV's advertisements falsely state that Charter will not be able to

provide services due to Charter's bankruptcy and that customers need to be "saved" by DirecTV

from Charter's bankruptcy. As detailed below, DirecTV has made false and deceptive claims

regarding the impact of Charter's financial restructuring on Charter's ability to serve its

customers through at least five separate means: (1) direct mailings to Charter customers, (2)

print advertising, (3) billboard advertising, (4) radio advertising, and (5) personal solicitation.

34. There may be other DirecTV advertisements exploiting Charter's bankruptcy in a

false and misleading way. Charter will seek all such advertisements published or aired by or on

behalf of DirecTV in discovery.

(1) DirecTV's False and Deceptive Direct Mailings

35. DirecTV has recently sent and continues to send direct mail advertisements to

Charter's customers in this District and throughout the nation. The direct mailings consistently

state as follows:

Dear Charter Customerl:

It's official: Charter has filed for bankruptcy. As they focus on
their problems, there's no way they'll be able to bring you the
latest technology, more channels in HD and new exclusive
programming. But DIRECTV will.

So instead of wondering how cable's problems will affect you, just
switch to DIRECTV.

See Direct Mailings attached hereto and incorporated herein as Exhibit 1 (emphasis added).
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36. DirecTV is mailing this advertisement to current Charter customers in at least the

following states: Connecticut, Louisiana, Michigan, Missouri, South Carolina, and Wisconsin.

Id.

37. Many of DirecTV's direct mail ads are enclosed in envelopes that do not readily

identify DirecTV as the sender. Rather, in an apparent effort to make the mailer appear official,

DirecTV makes the following text visible through an opening in the envelope immediately above

the recipients' name and address: "Important information about the television service in

[Charter customer's city]." See Exhibit 2 (emphasis in original).

38. A true and accurate redacted copy of the first page of DirecTV's direct mail ad

sent to Charter's customers follows, and true and accurate redacted copies of the entire

advertisement are filed herewith as Exhibit 1.
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More TV. Less money.2230 East Irnpenal tim.
EL Segundo. CA 90245 Upgrade to DIRECTV now and get:

Important information about the teLevision service in
0 FalLon

REDACTED
F<EL)AU I EL)

It's official: Charter has filed for bankruptcy. As they focus on their problems,
there's no way they'Ll be able to bring you the Latest technology, more channels

in HO and new exclusive programming. But OIREC1V will. So make the popular
choice—join over 16 rnLltion families who have made the FREE and EASY switch
to DIRECTV.

Lock in your price for one fuU year and save $21 a month.

Get over 150 channels for onLy S34 a month.' You'll get all your local channels'
and 3 FREE months of SH0WTIME Switching is FREE and EASY, with no
equipment to buy, no start-up costs and FREE Professional Installation. Plus,
ask how to get a FREE DIREC1V HD DYR Receiver upgrade

Enjoy the best in HD,t sports and technology:

• DIRECTV has the most channeLs in HD—now over 1 30!t
• NCAA(C MESA MARCH MADNESS, NFL SUNDAY TiCKET' and

FREE NASCAR HotPass"'—only on OIRECTV2

• DIRECT DVR Scheduler—set your home DVR from any cell phone
or computer

• 100% digital picture on every channel and Dolby° Digital 5,1
surround sound'
Worry-free 99.9% signal reliablity

Get help white you can—get DIRECTV

DIRECTV has been ranked #1 in customer satisfaction over cable B years

running." So instead of wondering how cable's problems will affect you, just
switch to OIRECTV. Call 1-877-912-3291 now to start getting more entertainment
for your money. tit ii. s taint onto wAffit Vent SEWator slsw t.tlansnt J,ee.iy,iMcS1wAunew Fats..

Sincerely.

REDACTED

Plus, for a limited time,
get all this:

3 MONTHS

FREE
28 premium

movie channels

1O8 value!

HDG stun .1fl'wi
'1 Channels 12 Ct.annets Channels

With .ats.ii at SlICE tilt' PtWFt'rIP

+

FREE
DIRECTV' HD DYR

Receiver upgrade
Ask hew'

'199 value!

+

FREE
Professional
Installation

in up to 4 rooms

Want to keep it simple?

Michael Rogers, V.P. Marketing

P.S. Why settLe for less? Now's your chance to leave cable and get the best in TV with DIRECTV.

Switch now! 1-877-912-3291 or directv.com
h'-..tb?hfIau,l.Sw,pp.ondb.dibeedtc,dn4.eee.ji,.--. i

itt II 'E54J1,$lllV II 'i Itt a hb ventawsatu. a Fl lilt Vii 0
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(2) DirecTV's False and Deceptive Print Advertisements

39. A print advertisement ("the life-preserver ad") published by DirecTV or on its

behalf states:

With Charter Cable filing for bankruptcy, now's the time to save
yourself.

Get help while you can. Get DIRECTV. It's official. Charter
Cable has filed for bankruptcy. And now that they're going to be
focused on trying to "restructure" their finances, do you really
think they'll be able to bring you the latest technology, more
channels in HD or new exclusive programming? Probably not. So
instead of waiting for Charter's bankruptcy to affect you, just
switch to DIRECTV, America's #1 satellite provider.

Exhibit 3 (emphasis added).

40. The life-preserver ad misleadingly depicts DirecTV as a life-preserver that will

"save" the customers from Charter's bankruptcy.

41. A true and accurate copy of the life-preserver print advertisement that was

published in the April 5, 2009 edition of the Reno Gazette-Journal follows and is filed herewith

as Exhibit 3.
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time to save yourself.

Get help white you can. Get DIRECTY. It'soffici&. CharterCablehasiIedtorbarkrupty,
And now liwt they're going to be focused on tr$rig to restructure their finances do you reaLty think
they'lL be abLet bring youthe Latest tethnoLogy, morechaanets In HD nrncwexcLusive programming?
Probably not. So Fnswad of waiting For Charter's bankruptcy to affect you, just switch to OIRECTV,
America's # sateitite provider
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With Charter CabLe fiLing

for bankruptcy, nows the

LOCK IN YOUR PRICE AND SAVE $21 PER MONTH FOR ONE FULL YEAR.

S OVER t&I 0*1.1 Cksbra I

M DVII 300 CCtSs

I Ptn. al.1,1.w11lila !ttii€i

SSTwSw
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42. Another version of DirecTV's life-preserver print ad was published in the April

19, 2009 edition of the Reno Gazette-Journal. A true and accurate copy follows and is filed

herewith as Exhibit 4.
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WORLD
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With Charter Cable flUng

for bankruptcy, nows the

time to save yourseLf.

Get hetp white you can. Get DIRECTV. 't•s officiaL. Charter CabLe has tried trw bankruptcy.

And now that theyre going to be focused on cry]ng Ut restructurew their linances. do you really

think they'tL have the time In bring you the latest technotogy. more channeLs in ND or new excLusive

programming? Prebably not So instead ol waiting to sea how Chartefs bankruptcy might affect you,

just switch to OkECTY. Amehcas E satellite TV service.

LOCK IN YOUR PRICE AND SAVE $21 PER MONTH FOR ONE FULL YEAR.
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43. Another version of DirecTV's life-preserver print advertisement was published in

the May 3, 2009 edition of the Reno Gazette-Journal. A true and accurate copy follows and is

filed herewith as Exhibit 5.
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44. Another print advertisement ("the fire extinguisher ad") published by DirecTV or

on its behalf states in part:

Charter Cable filed for bankruptcy. We'll save the day.

Get help while you can. Get DIRECTV. It's official. Charter
Cable has filed for bankruptcy. And now that they're going to be
focused on trying to "restructure" their finances, do you really
think they'll be able to bring you the latest technology, more
channels in HD or new exclusive programming? Probably not. So
instead of waiting to see how Charter's bankruptcy might affect
you, just switch to DIRECTV, America's #1 satellite TV service.

Exhibit 6 (emphasis added).

45. The fire extinguisher ad misleadingly depicts DirecTV as a fire extinguisher that

will "save" the customers from Charter's bankruptcy.

46. A true and accurate copy of the print advertisement follows and is filed herewith

as Exhibit 6.
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(3) DirecTV's False and Deceptive Billboard Advertisements

47. A billboard advertisement displayed by DirecTV or on its behalf states, "Charter

Cable has filed for bankruptcy. SAVE YOURSELF." Exhibit 7.

48. Billboards with this advertisement are located in, but not limited to, the St. Louis,

Missouri area, including two billboards located along Interstate 55 that were recently installed.

49. A true and accurate copy of DirecTV's billboard advertisement follows and is

filed herewith as Exhibit 7.

(4) DirecTV's False and Deceptive Radio Advertisements

50. One of DirecTV's radio advertisements states in part:

Announcer No. 1: Ok, Charter cable customers, time for some
direct talk from DirecTV. As you may know, Charter has filed for
bankruptcy. Uh-oh. And so now you're probably thinking "What
does this mean for me? Will I miss my favorite shows? Lose my
TV service? What about my HD channels?" I certainly don't
know. But I do know you can avoid Charter's mess completely by
switching to DirecTV.... You can save yourself from this
hassle.... So instead of waiting to see how Charter's bankruptcy
will affect you, just switch to DirecTV, America's number one
satellite TV service....

Exhibit 8 (emphasis added).

51. Another DirecTV radio ad states in part:

Phone ringing. .
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Charter Customer: Hello.

DirecTV: Hi, it's DirecTV calling....

DirecTV: And did you know Charter just filed for bankruptcy?
I suggest you avoid this mess altogether and switch to DirecTV.

Exhibit 9 (emphasis added).

52. Another DirecTV radio ad states in part:

Phone ringing.

Charter Customer: Hello.

DirecTV: Hi, it's DirecTV calling.

Charter Customer: And I just heard Charter filed for
bankruptcy.

DirecTV: Yeah, that's not going to help their customer
service one bit. So just switch to the number one satellite provider
in the country, DirecTV.

Exhibit 10 (emphasis added).

53. True and accurate audio recordings of these three radio advertisements are

contained on audio compact discs filed herewith as Exhibits 8, 9, and 10.

54. Upon information and belief, DirecTV has caused these radio advertisements to

air in the St. Louis, Missouri market and in other locations where Charter does business.

(5) DirecTV's Personal Solicitation

55. Upon information and belief, DirecTV employees or sales contractors personally

solicit potential customers.
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56. The soliciting DirecTV employees or sales contractors ask consumers which

company provides their cable service. If the consumer is a Charter customer, the DirecTV

employee or contractor informs the consumer of Charter's bankruptcy and provides the

consumer with false and deceptive information that Charter's bankruptcy will adversely affect

Charter's ability to continue providing services to its customers.

DirecTV's Ad Campaign Is False, Deceptive, Misleading, and Unsubstantiated

57. With the intent to sell its goods and services, DirecTV's ad campaign makes

statements and conveys messages that are false, deceptive, misleading, and unsubstantiated.

58. Contrary to the depictions in DirecTV's false and misleading advertisements,

Charter is not liquidating and is not going out-of-business; their customers do not need to be

"saved" by either a life-preserver or a fire extinguisher. Charter is a growing and thriving

business, which is on track to emerge from bankruptcy stronger than ever with $8 billion less of

debt and $3 billion of new investment and refinancing. As a pre-arranged, planned, and

consensual Chapter 11 filing, Charter's bankruptcy proceeding will allow Charter to exit

bankruptcy quickly and to continue business as usual during and after the proceeding. Indeed,

Charter's trade creditors will receive full payment of all amounts owed in the ordinary course.

59. As set forth above in Paragraphs 20 through 32, contrary to the statements in

DirecTV's false and misleading advertisements, Charter's bankruptcy filing has not and will not

have an adverse effect on Charter's services; Charter continues to provide its customers with the

latest technology, more channels in HD, and new exclusive programming.

60. These services, and others, demonstrate that Charter continues to operate not only

"as usual" and provide its customers with all services that were available prior to the bankruptcy

filings, it is in fact enhancing its offerings while in bankruptcy. Charter remains focused on
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offering its customers more value through advanced video services, including increased HD

offerings and bringing its customers the latest innovations in home entertainment.

DirecTV's False Ad Campaign Caused and Continues to Cause Consumer Confusion

61. Since DirecTV began running its ad campaign against Charter, Charter has

received customer inquiries revealing customer confusion as a result of the false claims in

DirecTV's ads. Those customers are concerned that the information contained in the DirecTV

ads indicates that Charter will end operations and will not be able to provide them with service.

62. Several Charter customers have visited Charter offices and called Charter's

customer service lines to inquire whether they should terminate their Charter service because

they understood DirecTV's direct mailer to mean that Charter will not be able to provide service.

63. Charter has received inquiries from several customers who reference DirecTV's

false advertising and ask if the bankruptcy filing will affect Charter's ability to provide

technology and programming.

64. Charter's customer service representatives ("CSR") have documented several

customer inquiries about the DirecTV advertisements and direct mailers. These customers

sought clarification about the ads which led them to believe that Charter was going out of

business, ceasing operations, or would be unable to provide them with service. Charter

customers have reported receiving phone calls from DirecTV providing similar information to

the direct mailers they received.

65. When Charter customers call Charter, the CSR who answers the call sometimes

contemporaneously creates notes regarding the nature and details of the call.

66. The following is a redacted example of a CSR's documentation of a call from a

Charter customer in Romulus, Michigan:
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The following customer who received the letter from DIRECTV advising
that they were losing services unless they switched due to Charter's
bankruptcy.
Phone Number REDACTEDI; Customer Name: REDACTEDI; Site
500, Romulus MI.

She received letter in the mail from DIRECT TV. This letter was on
DIRECT TV letterhead regarding television service in Romulus. It stated
Charter has filed for bankruptcy, and you will be losing your services as a
result. If you wish to avoid the interruption of service, they can call
DIRECT TV to get their services switched.

I have assured customer that is not the case, but there are other people in
that market who may be receiving the same mailing. The customer says
the wording is very clear that their Charter services will be lost.

67. Another example of the customer confusion caused by DirecTV's ad campaign is

a Charter customer in Eunice, Louisiana who visited a Charter office on April 29, 2009 and

asked when the office would be closing because she received a flyer from DirecTV stating that

Charter would no longer provide her with service.

68. A second Charter customer in Eunice, Louisiana provides another example of the

customer confusion caused by DirecTV's ad campaign. During the week of April 27, 2009, this

customer informed Charter that she was approached by a DirecTV employee while buying a

television from Sam's Club in Lafayette, Louisiana. After learning that this customer's service

provider was Charter, the DirecTV employee told her that Charter filed for bankruptcy and

would no longer be able to provide her services. The customer then visited the Eunice,

Louisiana Charter office and inquired about the false information provided to her by DirecTV.

69. The customer came into the Eunice, Louisiana office and told a Charter employee

about her experience with the DirecTV employee at the Sam's Club in Lafayette, Louisiana and

asked if it was true that Charter would no longer be able to provide her services because of the

bankruptcy.
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Charter Is Implementing Corrective Advertising as a Result of DirecTV's False Ad
Campaign

70. In response to DirecTV's false advertising campaign, Charter is responding with

marketing efforts aimed at correcting DirecTV's false claims. Charter is expending time, money,

and resources on corrective marketing as a direct result of DirecTV's false advertisements.

71. As part of Charter's corrective marketing in response to DirecTV's false

advertisements, Charter is expending time, money, and resources in educating its customer

service representatives ("CSRs") to explain the true effects of Charter's pre-arranged financial

restructuring.

72. Charter's education of its CSRs includes instructions to specifically address

DirecTV's false ads directed at Charter's financial restructuring.

DirecTV's False Ad Campaign May Cause Irreparable Harm to Charter

73. Nationally, there are a limited number of options for customers seeking a

television service provider. Essentially, the customer has the choice between normal "over-the-

air" broadcasters, a cable service provider, or a satellite service provider.

74. DirecTV is one of only two national satellite television service providers and has

a much larger national market share of viewers than Charter.

75. Charter is the primary national cable television service provider in the St. Louis,

Missouri area and in other areas in the United States. Charter and DirecTV directly compete

with one another to provide television services to customers throughout the United States,

including but not limited to customers located in St. Louis, Missouri.
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76. The competition among television service providers for customers is intense in

light of the limited number of options for customers and because customers typically subscribe to

only one subscription television service provider at a given time.

77. Customers who believe DirecTV's false messages may be lost as a potential

customer to Charter. If that customer chooses to switch to a different television service provider,

the limited number of options makes it likely that the customer will choose DirecTV.

78. Typically there are startup or installation costs associated with satellite television

service including but not limited to a satellite dish and receivers. The customer may have to pay

for leasing the satellite equipment, installation of the equipment and may also have to sign a

fixed term contract with the satellite television provider. The offers in DirecTV's advertisements

are contingent on the customer signing a contract subscribing to DirecTV service for a certain

number of years.

DirecTV Refuses to Modify its Conduct

79. On April 10, 2009, counsel for Charter, Dean Franklin, sent a letter to Vice

President and Associate General Counsel for DirecTV, Takehiko Suzuki. The letter informed

Mr. Suzuki of the reasons why the DirecTV advertisements are false and why they violate 15

U.S.C. § 1125 along with Charter's state statutory and common law rights. The letter expressed

Charter's desire to resolve this matter amicably and requested that DirecTV immediately cease

and desist making false claims about Charter and its bankruptcy filing. See Letter from D.

Franklin to T. Suzuki (Apr. 10, 2009) (attached hereto as Exhibit 11).

80. On April 15, 2009, Mr. Suzuki responded to Mr. Franklin's April 10 letter and

stated that DirecTV would address Charter's concerns: "to alleviate any concerns you may have,

we are in the process of modifying the print advertising (including the billboard). The new
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creative will be in the marketplace in short order. We believe the foregoing addresses your

concerns, and as such, we consider this matter closed." See Letter from T. Suzuki to D. Franklin

(Apr. 15, 2009) (attached hereto as Exhibit 12).

81. Despite DirecTV's statements, during the week of April 27, 2009 — after DirecTV

received Charter's cease and desist letter — DirecTV increased its nationwide false advertising

campaign directed at Charter's bankruptcy both in terms of volume and egregiousness.

82. DirecTV's billboards on Interstate 55 were installed after Charter sent the cease

and desist letter to DirecTV and were installed after DirecTV represented to Charter that

DirecTV would modify their print and billboard advertisements.

83. Charter became aware of DirecTV's false and deceptive direct mailers after

sending its cease and desist letter to DirecTV.

84. After the receipt of Charter's cease and desist letter, DirecTV's ad campaign,

including but not limited to the direct mailers, became more explicit with its false statements and

messages, asserting that there is "no way" Charter will be able to offer services to customers due

to the bankruptcy proceedings.

85. The volume of advertisements in DirecTV's false advertisement campaign

increased since the cease and desist letter was sent, including but not limited to the widespread

direct mailing campaign in multiple states around the country and the addition of billboard

advertisements along major highways in, but not limited to, the St. Louis, Missouri area.

86. Despite Charter's efforts to resolve this matter amicably, DirecTV continues to

implement its false advertising campaign in at least the following states: Connecticut, Illinois,

Louisiana, Michigan, Missouri, Nevada, South Carolina, and Wisconsin.
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Count I — Violation of the Lanham Act, 15 U.S.C. § 1125(a)

87. Charter incorporates by reference paragraphs 1 through 86 of the Complaint as if

fully set forth herein.

88. DirecTV has and continues to make false and misleading statements about

Charter's products and services in DirecTV's commercial advertisements in violation of 15

U.S.C. § 1125(a).

89. Individually and collectively, the advertisements described above are false or

misleading and deceive, confuse, or are likely to deceive or confuse, a substantial segment of

their intended audience in that they falsely portray Charter's bankruptcy as having a detrimental

effect on Charter's customers, including, without limitation, through falsely claiming an impact

on Charter's customer service, its ability to provide the latest technology, its ability to provide

additional HD programming, and its ability to provide new exclusive programming.

90. DirecTV's use of false and misleading statements of fact, false and misleading

descriptions of fact, or false and misleading representations of fact in its commercial

advertisements and promotions deceive, or are likely to deceive, a substantial segment of their

intended audience as to the nature, qualities, and characteristics of Charter's products and

services.

91. DirecTV '5 use of false and misleading statements of fact, false and misleading

descriptions of fact, or false and misleading representations of fact in its commercial

advertisements and promotions cause confusion, or are likely to cause confusion or mistake, as to

a substantial segment of their intended audience as to the nature, qualities, and characteristics of

Charter's products and services.
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92. DirecTV's use of false and misleading statements of fact, false and misleading

descriptions of fact, or false and misleading representations of fact in its commercial

advertisements and promotions misrepresent the nature, characteristics, and qualities of Charter's

goods, services, or commercial activities.

93. DirecTV's false and misleading statements in its commercial advertising and

promotion have been disseminated to the public at large, which includes customers and potential

customers of both Charter and DirecTV.

94. Customers have been actually deceived or confused by DirecTV's false and

misleading statements.

95. The false and misleading statements described above were made by DirecTV or

its authorized agents.

96. DirecTV's advertising is material in that it is likely to influence the purchasing

decision of Charter's current or prospective customers.

97. DirecTV's false and misleading statements were, are, and continue to be made in

interstate commerce.

98. DirecTV's false and misleading statements were, are, and continue to be

undertaken in bad faith.

99. DirecTV's false and misleading statements were, are, and continue to be made

intentionally and willfully with a reckless disregard for the rights of Charter.

100. DirecTV's false and misleading advertising has resulted and will continue to

result in actual or probable injury to Charter.
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101. DirecTV's false and misleading advertising has damaged and will continue to

damage Charter's business reputation and goodwill, and it has caused and will continue to cause

Charter to incur money damages.

102. DirecTV's false and misleading statements in its commercial advertising have and

are likely to continue to injure Charter by causing Charter to lose subscribers and sales, resulting

in business losses in an amount to be determined at trial and that are presently unknown to

Charter but which are believed to be substantial and are accumulating on an ongoing basis.

103. DirecTV's acts and omissions have caused and are continuing to cause damage to

Charter's business reputation and goodwill and were and continue to be conducted knowingly

and willfully by DirecTV. Therefore, Charter is entitled to recover (1) DirecTV's profits, (2)

actual money damages sustained by Charter, (3) treble damages as provided under 15 U.S.C. §

1117(a), (4) the costs of the action as provided under 15 U.S.C. § 1117(a), and (5) attorneys' fees

as a required result of a finding that this is an exceptional case pursuant to 15 U.S.C. § 1117(a).

Count II — Tortious Interference With Contract

104. Charter incorporates by reference paragraphs 1 through 103 of the Complaint as if

fully set forth herein.

105. Charter sells its services primarily on a subscription basis and has contractual

relationships with its customers.

106. Through its national advertising campaign and its false and misleading statements

described above, DirecTV has and continues to intentionally and improperly interfere with

contracts between Charter and Charter's customers by inducing or otherwise causing Charter's

customers to not perform the contract.

4920314 30

Case 4:09-cv-00730     Document 1      Filed 05/11/2009     Page 30 of 38
www.courthousenews.com

http://www.courthousenews.com


107. DirecTV knew of the contracts between Charter and Charter's customers when

DirecTV initiated its false advertising campaign and made the false and misleading statements

described above.

108. DirecTV's false advertising campaign and false and misleading statements were

directed to Charter's current and prospective customers.

109. DirecTV intentionally and without justification interfered with and continues to

interfere with contracts between Charter and Charter's customers by inducing or causing a

breach of those contracts.

110. DirecTV's false advertising and false and misleading statements have caused

damage to Charter and are likely to continue to result in damage to Charter.

Count III — Tortious Interference With Business Expectancy
or Prospective Business Relationships

111. Charter incorporates by reference paragraphs 1 through 110 of the Complaint as if

fully set forth herein.

112. Through its national advertising campaign and its false and misleading statements

described above, DirecTV has and continues to interfere with valid business expectancies or

prospective business relationships between Charter and Charter's prospective customers by

inducing or otherwise causing a breach of the expectancies or relationships.

113. DirecTV's interference with Charter's valid business expectancies or prospective

business relationships has been and continues to be intentional, improper, and without

justification.
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114. DirecTV's false and misleading statements in its commercial advertising and

promotion have been disseminated to Charter's prospective customers with whom Charter has

valid business expectancies or prospective business relationships.

115. DirecTV knew of the valid business expectancies or prospective business

relationships between Charter and Charter's prospective customers when DirecTV initiated its

false advertising campaign and made the false and misleading statements described above.

116. DirecTV's false advertising and false and misleading statements have caused

damage to Charter and are likely to continue to result in damage to Charter.

Count IV — Injurious Falsehoods

117. Charter incorporates by reference paragraphs 1 through 116 of the Complaint as if

fully set forth herein.

118. DirecTV's publication of false and misleading statements about Charter caused

and continues to cause Charter pecuniary loss.

119. DirecTV intended for the publication of its false statements to result in harm to

the interests of Charter having a pecuniary value, or DirecTV either recognized or should have

recognized that the publication of its false statements were likely to result in harm to the interests

of Charter having a pecuniary value.

120. DirecTV knew that its published statements in its commercial advertisements

were and continue to be false, or DirecTV acted in reckless disregard of the truth or falsity of its

published statements.

121. DirecTV's publication of false and misleading statements in its commercial

advertisements were and continue to be substantial factors in bringing about Charter's pecuniary

losses.
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122. DirecTV's false and misleading statements in its commercial advertising have and

are likely to continue to injure Charter by causing Charter to lose subscribers and sales, resulting

in business losses in an amount to be determined at trial and that are presently unknown to

Charter but which are believed to be substantial and are accumulating on an ongoing basis.

123. DirecTV's false and misleading advertising has caused and will continue to cause

Charter to incur monetary damages.

Count V - Defamation

124. Charter incorporates by reference paragraphs 1 through 123 of the Complaint as if

fully set forth herein.

125. Through its national advertising campaign and its publication of false and

misleading statements as described above, DirecTV has and continues to defame Charter causing

actual harm to Charter's business reputation.

126. DirecTV published its commercial advertisements described above.

127. DirecTV's advertisements identify Charter and include defamatory statements

about Charter.

128. DirecTV's advertisements include material, false statements about Charter.

129. DirecTV's ad campaign was implemented with a conscious intent to publish the

false and defamatory statements.

130. DirecTV's defamatory and false statements were published with actual malice,

and with knowledge that the statements were false.

131. DirecTV ' s defamatory and false statements were negligently published.

132. DirecTV's defamatory and false statements caused and continue to cause actual

reputational harm to Charter.
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133. Upon information and belief, DirecTV's defamatory and false publications

directly caused and continue to cause the loss of customers or a general diminution in Charter's

business.

Count VI— State Law Consumer Fraud and Deceptive Business Practices Acts

134. Charter incorporates by reference paragraphs 1 through 133 of the Complaint as if

fully set forth herein.

135. DirecTV's conduct described herein is in violation of the Consumer Fraud Acts,

Consumer Protection Acts, Deceptive Business Practices Acts, Deceptive Trade Practices Acts,

Unfair Business Practices Acts, and Unfair Trade Practices Acts of certain states in which

DirecTV implemented and continues to implement its false advertising campaign.

136. DirecTV's conduct constitutes a violation of the Connecticut Unfair Trade

Practices Act, Conn. Gen. Stat. Ann. §42-110, etseq.

137. DirecTV's conduct constitutes a violation of the illinois Consumer Fraud and

Deceptive Business Practices Act, 815 Ill. Comp. Stat. Ann. §505/1 et seq.

138. DirecTV's conduct constitutes a violation of the Louisiana Unfair Trade Practices

Act, La. Rev. St. Ann. §51-1401, etseq.

139. DirecTV's conduct constitutes a violation of the Michigan Consumer Protection

Act, Mich. Comp. Laws Ann. § 445 .901-922.

140. DirecTV's conduct constitutes a violation of the Nevada Deceptive Trade

Practices Act, Nev. Rev. St. Ann. §41.600.

141. DirecTV's conduct constitutes a violation of the South Carolina Unfair Trade

Practices Act, S.C. Code Ann., §39-5-10, et seq.

4920314 34

Case 4:09-cv-00730     Document 1      Filed 05/11/2009     Page 34 of 38
www.courthousenews.com

http://www.courthousenews.com


142. DirecTV's conduct constitutes a violation of the Wisconsin Deceptive Trade

Practices Act, Wis. Stat Ann. §100.18.

143. The DirecTV false advertising campaign may extend to other states, and those ads

may also exploit Charter's bankruptcy in a false and misleading way and violate certain statutes

and laws of those other states.

WHEREFORE, Plaintiffs Charter Communications Holding Company, LW, and Charter

Communications Operating, LLC, respectfully request relief as foliows:

a. A temporary restraining order and an order that preliminarily and permanently

enjoins DirecTV, its officers, agents, servants, employees, attorneys, and all others in active

concert or participation with them, from:

1. Disseminating anywhere in the United States the advertisements described

in this Complaint, and any other advertisements substantially similar thereto; and

2. Claiming, whether directly or by implication, in any advertisement or

promotional communication, regardless of media (including without limitation direct mail,

newspaper or other print, billboard, radio, personal solicitation, Internet, and television), that

Charter's bankruptcy will impair or otherwise adversely impact Charter's customers; will impair

or otherwise adversely impact Charter's ability to continue providing, or provide in the future,

cable television service to customers; or will cause Charter to cease operations or go out of

business;

b. An order requiring DirecTV to compensate Charter for its corrective advertising;

c. An order awarding Plaintiffs damages from Defendant in an amount to be

determined at trial, but no less than: (1) Defendant's profits, (2) Plaintiffs' lost profits, (3) any

damages sustained by Plaintiffs, and (4) the costs of the action;
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d. Treble actual damages pursuant to 15 U.S.C. § 1117(a);

e. A finding pursuant to 15 U.S.C. § 1117(a) that this is an exceptional case and an

order awarding Plaintiffs attorneys' fees, expenses, and costs as allowed by law;

f. Punitive damages;

g. Special damages;

h. All remedies available to Plaintiffs pursuant to the various state statutes

referenced in count VI;

i. Attorneys' fees, expenses, and costs as allowed by law;

j. Pre-judgment and post-judgment interest; and

k. Such other and further relief as the Court may deem just and equitable.
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Respectfully submitted,

THOMPSON COBURN LLP

/5/ Dean L. Franklin
Dean L. Franklin, #3 145
Steven M. Sherman, #84878
Pamela M. Miller, #535838
One US Bank Plaza
St. Louis, Missouri 63101
Telephone: 314-552-6000
Fax: 314-552-7000
dfranklin@thompsoncoburn.com
ssherman@thompsoncoburn.com
pmiller@thompsoncoburn.com

and

Kirill Y. Abramov, #109 139
12405 Powerscourt Drive
St. Louis, MO 63131
Telephone: 314-288-3125
Fax: 314-909-0609
Kirill.Abramov @ chartercom.com

Attorneys for Plaintiffs
Charter Communications Holding Company, LLC,
and Charter Communications Operating, LLC

4920314 37

Case 4:09-cv-00730     Document 1      Filed 05/11/2009     Page 37 of 38
www.courthousenews.com

http://www.courthousenews.com


VERIFICATION

The undersigned verifies under penalty of perjury that the factual statements set forth in

Plaintiffs' Verified Complaint are true and correct, and as to matters that are stated to be on

information and belief, the undersigned certifies under penalty of perjury that he verily believes

the same to be true.

Executed on May J2 , 2009.

Ted W. ScWethp
Executi Vice President and Chief Marketing Officer

Ch,6Communications
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