
    

SETTLEMENT AGREEMENT 

This Settlement Agreement (“Agreement”) is entered into between Deborah Eaves, 

William O’Hara, David Tegart (“Representative Plaintiffs”), and the Class they represent 

(defined below) (collectively, “Plaintiffs” or “Class” or “Class Members”), on the one hand, and 

EarthLink, Inc. (“EarthLink” or “Defendant”) on the other hand (collectively, the “Parties”), 

regarding the matters of Deborah Eaves, William O’Hara, and David Tegart v. EarthLink, Inc., 

Civil Action No. 05-CV-97274, pending in the Superior Court of Fulton County, Georgia, and 

Deborah Eaves, William O’Hara, and David Tegart v. EarthLink, Inc., Appeal No. A09A1740, 

pending in the Georgia Court of Appeals (collectively, the “Litigation”). 

Defined terms in this Agreement shall have the meanings ascribed to them herein. 

I. RECITALS 

1.1 On February 16, 2005, Plaintiffs filed a class action Complaint against 

EarthLink in the Superior Court of Fulton County, Georgia, Civil Action No. 05-CV-97274.  On 

March 24, 2005, Plaintiffs filed their First Amended Complaint (collectively, the “Complaint”).  

In the Complaint, Plaintiffs alleged that EarthLink engages in an unlawful practice of charging 

early termination fees (including moving fees) either to extract improper penalties from 

customers or to wrongfully deter them from seeking alternative Internet service providers.  

Plaintiffs alleged that the amount of the early termination fees is unconscionable and constitutes 

an unlawful penalty and that EarthLink’s practices in collecting early termination fees are 

deceptive.  Plaintiffs asserted in the Complaint claims for declaratory and injunctive relief; unjust 

enrichment; breach of contract duty of good faith and fair dealing (charging an illegal penalty); 

money had and received – conversion; and unconscionability. 

1.2 EarthLink timely filed an answer to the Complaint on April 25, 2005, 

denying Plaintiffs’ claims.  In addition, EarthLink filed a motion to dismiss the Complaint in its 
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entirety.  On September 28, 2005, the Honorable Jerry W. Baxter of the Superior Court of Fulton 

County entered an order denying EarthLink’s motion to dismiss. 

1.3 Pursuant to the Scheduling Order entered by the trial court, the Parties 

have conducted extensive discovery, including production of responsive documents, 

interrogatories and depositions of multiple witnesses for the Parties.  On April 28, 2006, 

Plaintiffs filed a Motion for Class Certification, which EarthLink opposed. 

1.4 On June 1, 2006, EarthLink filed its Motion for Judgment on the Pleadings 

as to Plaintiffs’ Nationwide Class Allegations, which Plaintiffs opposed.  On November 17, 

2006, EarthLink filed its Motion for Leave to File Counterclaim, which Plaintiffs opposed.   

1.5 The Honorable Jerry W. Baxter of the Superior Court of Fulton County 

conducted a hearing on December 21, 2006 on Plaintiff’s Motion for Class Certification, 

EarthLink’s Motion for Judgment on the Pleadings as to Plaintiffs’ Nationwide Class Action 

Allegations and EarthLink’s Motion for Leave to File Counterclaim.  On January 5, 2007, Judge 

Baxter entered an order granting Plaintiffs’ Motion for Class Certification, denying EarthLink’s 

Motion for Leave to File Counterclaim and denying EarthLink’s Motion for Judgment on the 

Pleadings as to Plaintiffs’ Nationwide Class Action Allegations.  EarthLink appealed Judge 

Baxter’s January 5, 2007 order to the Georgia Court of Appeals.  After briefing and oral 

argument by the Parties, the Georgia Court of Appeals entered a decision on July 11, 2008, 

affirming in part and reversing in part Judge Baxter’s January 5, 2007 order.  The Georgia Court 

of Appeals upheld Judge Baxter’s grant of class certification. 

1.6 On December 2, 2008, EarthLink filed a Motion for Judgment on the 

Pleadings and filed a Counterclaim (the “EarthLink Counterclaim”).  In the Motion for Judgment 

on the Pleadings, EarthLink argued that Georgia’s voluntary payment doctrine bars Plaintiffs’ 
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claims for repayment of previously paid early termination fees.  In the EarthLink Counterclaim, 

EarthLink asserted an alternative counterclaim against all members of the class certified by 

Judge Baxter, alleging that EarthLink was entitled to recover damages from class members to the 

extent the court ultimately concluded that EarthLink’s early termination fees are unenforceable.  

Plaintiffs filed an opposition to EarthLink’s Motion for Judgment on the Pleadings on January 

12, 2009.  On February 9, 2009, the Honorable Alice D. Bonner of the Superior Court of Fulton 

County heard oral argument on EarthLink’s Motion for Judgment on the Pleadings and on 

February 18, 2009 entered an order granting EarthLink’s motion, holding that Plaintiffs’ claims 

to seek return of previously-paid early termination fees were barred, but that the remaining 

claims could proceed.  Plaintiffs filed an interlocutory appeal from Judge Bonner’s February 18, 

2009 order with the Georgia Court of Appeals.  The Georgia Court of Appeals heard oral 

argument after briefing on September 2, 2009, but has not yet issued a decision on Plaintiffs’ 

appeal. 

1.7 EarthLink has denied and continues to deny all the allegations and claims 

asserted in the Litigation.  EarthLink has denied and continues to deny all charges of wrongdoing 

or liability against it arising out of any of its business practices alleged, or that could have been 

alleged, in the Litigation.  EarthLink also has denied and continues to deny, inter alia, 

allegations that Plaintiffs, the Class, or any other member of the Class have suffered damage or 

harm by reason of any conduct, statement, act or omission of EarthLink. 

1.8 Class Counsel conducted a thorough examination and investigation of the 

facts and law relating to the matters in the Litigation, including, but not limited to, engaging in 

substantial discovery, both formal and informal, deposing numerous EarthLink witnesses and 
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corporate representatives, examining voluminous EarthLink documents, and requesting and 

receiving written discovery responses from EarthLink. 

1.9 The Parties engaged in arms-length mediation on December 9, 2009 

conducted by Linda Singer of JAMS in Washington, D.C., as well as subsequent arms-length 

settlement discussions (collectively, the “Settlement Discussions”).  Each of the terms set forth 

in this Agreement was reached through the Settlement Discussions.  The undersigned Parties 

agree, subject to approval by the Court, that the Litigation and the Released Claims shall be fully 

and finally compromised, settled and released, and that the Litigation shall be dismissed on the 

merits with prejudice, on the terms and conditions set forth in this Agreement. 

1.10 Class Counsel has analyzed and evaluated the merits of all Parties’ 

contentions and this settlement as it impacts all Parties and Class Members.  Among the risks of 

continued litigation are the risks of not proving liability or damages on a class-wide or individual 

basis and the risks associated with the EarthLink Counterclaim.  Plaintiffs and Class Counsel, 

after taking into account the foregoing, along with the risks and costs of further litigation, are 

satisfied that the terms and conditions of this Agreement are fair, reasonable, adequate and 

equitable, and that a settlement of the Litigation is in the best interest of the Class Members. 

1.11 EarthLink, while continuing to deny all allegations of wrongdoing and 

disclaiming any liability with respect to any and all claims, considers it desirable to resolve the 

Litigation on the terms stated herein, in order to avoid further expense, inconvenience, and 

interference with its ongoing business operations, and to dispose of burdensome litigation, and 

therefore has determined that settlement of this Litigation on the terms set forth herein is in its 

best interest. 
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1.12 This Agreement reflects a compromise between the Parties, and shall in no 

event be construed as or be deemed an admission or concession by any Party of the truth of any 

allegation or the validity of any purported claim or defense asserted in any of the pleadings in the 

Litigation, or of any fault on the part of EarthLink, and all such allegations are expressly denied.  

Nothing in this Agreement shall constitute an admission of liability or be used as evidence of 

liability, by or against any Party hereto. 

NOW, THEREFORE, in consideration of the covenants and agreements set forth herein, 

and of the releases and dismissals of claims described below, the Parties agree to this settlement, 

subject to Court approval, under the following terms and conditions: 

II. DEFINITIONS 

2.1 “Agreement” means this Settlement Agreement, including all exhibits. 

2.2 “Claim Form” means a form in substantially the same form as Exhibit A. 

2.3 “Claim Period” means the period beginning on the Notice Date and 

continuing for four (4) months thereafter or until forty-five (45) days after Final Approval, 

whichever is later. 

2.4 “Claims Administrator” means a qualified independent professional 

claims administrator for the dissemination of Class Notice and processing and fulfillment of 

claims in connection with this settlement. 

2.5 “Class” or “Class Members,” as set forth in the Court’s January 5, 2007 

class certification Order, means all current or past residential Internet service customers of 

EarthLink (regardless of mode of connection, i.e., DSL, dial-up, wireless, satellite and dedicated 

circuit) who have been assessed an early termination fee either for canceling their Internet 

service purportedly prior to the expiration of their contract, or who were charged such a fee for 

canceling service after the expiration of their contract, or who were charged a “moving fee” for 
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relocating their Internet service, on or since February 16, 2001, or who are subject to being 

assessed such an early termination fee or moving fee if they cancel their service in the future. 

2.6 “Class Counsel” means David Worley of Page Perry LLC, Bruce Spiva 

and Kathleen Hartnett of Spiva & Hartnett LLP, Roy Barnes of The Barnes Law Group LLC, 

Steven Berk of Berk Law, LLC, and Edward Wallace of Wexler Wallace LLP. 

2.6(a) “Lead Class Counsel” means Bruce Spiva and Kathleen Hartnett of Spiva 

& Hartnett LLP. 

2.7 “Class Notice” means the Court-approved forms of notice to Settlement 

Class Members, which will include notices in substantially the same form as Exhibit B1 (“Email 

Notice”); Exhibit B2 (“Long Form Notice”); Exhibit B3 (“Post Card Notice”); and Exhibit B4 

(“Summary Published Notice”); which will notify Class Members of the preliminary approval of 

the settlement and scheduling of the Final Approval hearing, among other things. 

2.8 “Complaint” means the complaints filed in the Litigation, as described in 

Section 1.1 above. 

2.9 “Court” means the Superior Court of Fulton County, Georgia, and in 

particular, the Honorable Alice D. Bonner, the judge currently presiding over this lawsuit. 

2.10 “EarthLink” means EarthLink, Inc. and all of its past and present officers, 

directors, agents, designees, servants, attorneys, employees, parents, subsidiaries, associates, 

divisions, affiliates, heirs, all successors or predecessors in interest, assigns or legal 

representatives. 

2.11 “EarthLink Counterclaim” means the counterclaim filed by EarthLink in 

the Litigation, as described in Section 1.6 above. 
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2.12 “EarthLink’s Counsel” means the law firm of McKenna Long & Aldridge 

LLP. 

2.13 “Effective Date” means the latest of: (i) the date of final affirmance on an 

appeal, the expiration of the time for a petition for review, or if review be granted, the date of 

final affirmance following review pursuant to that grant; (ii) the date of final dismissal of any 

appeal or the final dismissal of any proceeding on review; or (iii) if no appeal is filed, the 

expiration date of the time for filing or noticing an appeal of Final Approval. 

2.14 “ETF” shall mean an early termination fee based on an EarthLink 

residential Internet service. 

2.15 “Final Approval” means issuance of judgment granting final approval of 

this Agreement as binding upon the Parties, and dismissing the Litigation with prejudice, which 

shall constitute a judgment respecting the Parties, within the meaning and for purposes of 

O.C.G.A § 9-11-23(e). 

2.16 “Litigation” means Deborah Eaves, William O’Hara and David Tegart  v. 

EarthLink, Inc., Civil Action No. 05-CV-97274 in the Superior Court of Fulton County, Georgia, 

and Deborah Eaves, William O’Hara and David Tegart  v. EarthLink, Inc., Appeal No. 

A08A1740, in the Georgia Court of Appeals. 

2.17 “Long Form Notice” means the notice attached hereto as Exhibit B2. 

2.18 “Macklin Action” shall refer to the case styled Tylene Macklin and Sylvia 

Martin-Stone v. EarthLink, Inc., Case No. 1:08-CV-0419, pending in the United States District 

Court for the Northern District of Georgia, Atlanta Division. 

2.19 “Notice Date” means the date on which the Parties first complete notice of 

the pendency of the Litigation and proposed settlement as provided in Section V of this 
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Agreement.  Notice shall be deemed complete for purposes of this provision once the Claims 

Administrator certifies that it has completed U.S. Mail notice pursuant to Section 5.3, and once 

publication notice pursuant to Section 5.4 has occurred. 

2.20 “Parties” means Plaintiffs and EarthLink, collectively. 

2.21 “Party” means any one of Plaintiffs or EarthLink. 

2.22 “Payor Class Members” means all Class Members who actually paid an 

ETF to EarthLink, did not receive a full credit for the amount of the ETF assessed by EarthLink 

and did not successfully dispute or charge back the entire amount of the ETF assessed by 

EarthLink. 

2.23 “Plaintiffs” means Deborah Eaves, William O’Hara and David Tegart and 

the Class they represent. 

2.24 “Preliminary Approval” means issuance of an order granting preliminary 

approval of the settlement described in this Agreement. 

2.25 “Prior ETF Balances” shall mean outstanding amounts for ETFs owed to 

EarthLink that were incurred prior to the date upon which the injunction described in Section III 

becomes effective. 

2.26 “Released Claims” means the claims released as set forth in Section VIII 

of this Agreement. 

2.27 “Released Class Parties” means all Class Members, including 

Representative Plaintiffs, who do not file a valid request to opt-out of the Settlement as described 

in Paragraph 7.5. 

2.28 “Released EarthLink Parties” means EarthLink, all of EarthLink’s past 

and present officers, directors, agents, designees, servants, attorneys, employees, parents, 
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subsidiaries, associates, divisions, affiliates, heirs, all successors or predecessors in interest, 

assigns or legal representatives. 

2.29 “Representative Plaintiffs” means Deborah Eaves, William O’Hara and 

David Tegart. 

2.30  “Settlement Discussions” means the mediation session conducted by 

Linda Singer at JAMS in Washington, D.C. in person on December 9, 2009 and the subsequent 

telephonic and written settlement communications between and among the Parties and the 

mediator. 

2.31 “Settlement Website” means the Internet website located at 

www.earthlinkearlyterminationfee.com.   

2.32 “Subscriber” means a customer of EarthLink who subscribes to a 

residential Internet service offering. 

2.33 “Summary Published Notice” means the notice attached as Exhibit B4. 

III. INJUNCTIVE RELIEF 

3.1 For three years following the Effective Date, EarthLink shall be subject to 

and shall comply with an injunction ordered by the Court as part of the Final Approval that 

provides as follows: 

(a) EarthLink shall ensure that ETFs for residential Internet service offerings 

referenced in subparagraph (b) will be prorated such that the amount of an ETF charged to a 

Subscriber will be reduced after completion of six months of a Subscriber’s term contract to an 

amount that is one-half of the full ETF amount for the offering at issue. 

(b) EarthLink shall reduce the ETF charged for its DSL residential Internet 

service offering from the rate charged on January 1, 2010 to $90.  EarthLink shall reduce the 
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ETF charged for its residential “DSL & Home Phone Service” from $149.95 to $90.  EarthLink 

shall reduce the ETF charged for its residential “Home Networking” service from $79.95 to $48. 

(c) EarthLink shall not report to any credit agencies any outstanding ETF 

balances owed by Subscribers. 

(d) EarthLink shall discontinue any efforts to collect any outstanding amounts 

owed for ETFs that were incurred prior to the date upon which the injunction becomes effective 

(“Prior ETF Balances”) and will take steps to clear credit with respect to any Prior ETF Balances 

reported to credit and/or collection agencies, if any. 

(e) EarthLink shall not require a Subscriber who has completed a 12 month 

term contract for a residential Internet service product to enter into a new term contract for the 

same product that contains an ETF unless the new contract involves the supply of new 

equipment for the Subscriber’s use of the residential Internet service product at issue, provided, 

however, that if EarthLink provides new equipment to replace defective equipment, it shall not 

require a Subscriber to enter a new term contract on that basis. 

(f) EarthLink shall not offer contracts for residential Internet service 

referenced in subparagraph (b) for periods longer than 12 months that require the payment of an 

ETF upon early termination. 

(g) EarthLink’s moving fee shall be no higher than the amount of ETF that 

would otherwise be applicable to the Subscriber at the time the moving fee is imposed. 

(h) EarthLink shall not increase the moving fee amount from the amount that 

was in effect on January 1, 2010. 

(i) Nothing contained herein shall require changes to EarthLink’s residential 

dial-up Internet service offerings that were offered on January 1, 2010. 
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IV. ADDITIONAL SETTLEMENT BENEFITS AND CLAIMS ADMINISTRATION 

4.1 A Payor Class Member shall have the right to submit a claim for 

additional settlement benefits.  All claims must be submitted on the Claim Form pursuant to the 

procedures set forth herein. 

4.2 On the Claim Form, the Payor Class Member must swear or affirm under 

penalty of perjury: 

(a) That they were a Subscriber of EarthLink and paid an ETF or moving fee 

to EarthLink; 

(b) The identity of the residential Internet service product containing an ETF 

or moving fee to which they subscribed; 

(c) The approximate month and year of cancellation of the residential Internet 

service offering, provided, however, that an inability to recall the month and year of termination 

will not disqualify a claimant from receiving settlement benefits if such information can 

reasonably be determined from EarthLink’s records; 

(d) That they actually paid an ETF or moving charge, did not receive a full 

credit and did not successfully dispute or charge back to their credit card company or other 

payment source the ETF or moving fee; and 

(e) The approximate net amount of ETF or moving fee that they paid 

EarthLink. 

4.3 Payor Class Members who submit a substantially accurate and valid claim 

shall be entitled to receive a refund of one-half of the amount of ETF they actually paid to 

EarthLink.  Inaccuracies in a Class Member’s claim form shall not invalidate the claim if such 

inaccuracies are not material and/or if the Class Member’s claim can be verified from 

EarthLink’s records.  The timeliness of a claim form shall be determined by the Class 
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Administrator based on the following criteria:  (1) for mailed claim forms, the postmark on the 

envelope containing the claim form.  If a mailed form does not bear a postmark, it shall be 

deemed timely if it is received by the Claims Administrator within five (5) days after the end of 

the Claims Period; (2) For claim forms submitted online, the actual date of submission of the 

claim form. 

4.4 Claim Forms shall be printable from the settlement website and mailed to 

the Claims Administrator.  Claim Forms also may be submitted online on the settlement website, 

and the Claims Administrator will ensure that the settlement website has the functionality to 

accept Claim Forms electronically. 

4.5 EarthLink will engage the Claims Administrator to administer the claims 

process and will be responsible for administration costs.  The independent professional Claims 

Administrator shall have the role and responsibilities attributed to the Claims Administrator as 

set forth in this Agreement.  Class Counsel shall have full access to information from the Claims 

Administrator concerning the claims administration and notice process, and full access to 

information from EarthLink used to provide notice and to administer claims. 

4.6 The Claims Administrator shall be responsible for processing Claim 

Forms and administering the Settlement Benefit claims process described herein, and shall bear 

all reasonable costs associated therewith, including costs, fees or expenses incurred by the 

Claims Administrator.  Class Counsel shall retain the right to monitor and supervise the 

administration of the Settlement Benefit and claims process, including, without limitation, any 

issues or problems in the administration of the Claim Forms or the settlement.  EarthLink, or the 

Claims Administrator, reserves the right to verify and contest whether such claims constitute 

accurate and valid claims.  Class Counsel shall have right to contest the rejection of any claim.  
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The Claims Administrator shall resolve any disputes about the accuracy or validity of a claim, 

but shall be obligated to provide any Payor Class Member who does not agree with the decision 

an opportunity to present facts supporting the accuracy and validity of the claim.  Should the 

Claims Administrator propose to reject any claim, the reasons for rejection shall be provided to 

Class Counsel and to the Class Member whose claim is rejected. 

V. NOTICE 

5.1 Prior to the Notice Date, the Claims Administrator shall establish the 

Settlement Website, which shall contain the settlement notices attached hereto as Exhibits B1, 

B2, B3, and B4; a Contact Information page that includes address and telephone numbers for the 

Claims Administrator and Class Counsel; the Agreement; the signed order of Preliminary 

Approval; an electronic version of the Claim Form; and (when it becomes available) Class 

Counsel’s application for attorneys’ fees, expenses and incentive awards.  EarthLink and Class 

Counsel shall have the right to comment and approve the design of the Settlement Website.  The 

Settlement Website shall remain activated and accessible until sixty (60) days after the end of the 

Claims Period or the termination of this Agreement pursuant to Paragraph 7.6 or 7.7, whichever 

comes first. 

5.2 To the extent deemed feasible by the Class Administrator and as permitted 

by the Court, the Class Administrator will send the Summary Email Notice within fifteen (15) 

days after Preliminary Approval, or as soon thereafter as is practicable, in the form attached as 

Exhibit B1, via electronic mail to identifiable Class Members for whom EarthLink has an email 

address. 

5.3 Within 10 days after completing the Summary Email Notice required by 

Section 5.2, or as soon thereafter as is practicable, the Class Administrator will send postcard 

notices via U.S. Mail in the form attached as Exhibit B3 to the address of Class Members whom 
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the Class Administrator concludes were not notified through the email notification described in 

Paragraph 5.2, including Class Members for whom EarthLink does not have an email address. 

5.4 To the extent deemed feasible by the Class Administrator and as permitted 

by the Court, the Class Administrator will arrange for the publication within fifteen (15) days 

after Preliminary Approval in the New York Times (in a weekday edition), Los Angeles Times (in 

a Sunday edition), Washington Post (in a Sunday edition) and Atlanta Journal-Constitution (in a  

Sunday edition) newspapers of the Summary Published Notice substantially in the form attached 

as Exhibit B4 (subject to applicable space limitations). 

5.5 EarthLink shall be responsible for making all arrangements necessary to 

effectuate the Class Notice described herein and for payment of associated costs, subject to 

monitoring and consultation with Class Counsel. 

5.6 The Parties agree, and the Preliminary Approval Order shall state, that 

compliance with the procedures described in this Section is the best notice practicable under the 

circumstances and shall constitute due and sufficient notice to the Class of the pendency of the 

Lawsuit, the terms of the Settlement Agreement, the Claims process and Claims Period, and the 

Final Approval Hearing, and shall satisfy the requirements of the Georgia Civil Practice Act, the 

Constitution of the State of Georgia, the United States Constitution, and any other applicable 

law. 

5.7 The Claims Administrator shall receive and respond to all inquiries from 

Class Members regarding the process for making a claim, opting out or objecting.  Class Counsel 

shall have procedures for responding to all other inquiries from Settlement Class Members with 

respect to this Settlement.  EarthLink’s counsel may respond, but are not required to respond, to 

such inquiries. 
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VI. ATTORNEYS’ FEES, COSTS, EXPENSES AND INCENTIVE AWARDS 

6.1 Attorneys’ Fees, Costs, Expenses and Incentive Awards.  Class Counsel, 

on its own behalf, and on behalf of other counsel in the case, may make application to the Court 

for an award of attorneys’ fees and expenses not to exceed $3,700,000, plus incentive awards to 

the Representative Plaintiffs in the amount of $7,500 each, as compensation for the time and 

effort undertaken in and risks of pursuing this Litigation, including the risk of liability for the 

Parties’ costs of suit.  EarthLink agrees not to oppose or to submit any evidence or argument 

challenging or undermining such application for attorneys’ fees, costs and expenses or incentive 

awards.  The attorneys’ fees, costs and expenses and incentive awards awarded by the Court, not 

to exceed $3,722,500, shall be the entire obligation of EarthLink to pay attorneys’ fees, costs and 

expenses of any kind to Plaintiffs’ counsel (including but not limited to travel, court reporter and 

videographer expenses, expert fees and costs, and document review and production costs), or 

incentive awards to Plaintiffs, in connection with the Litigation and this settlement.  Class 

Counsel and Plaintiffs agree that the denial, downward modification, or failure to grant the 

request for attorneys’ fees, costs or incentive awards shall not constitute grounds for 

modification or termination of the settlement. 

6.2 Within ten (10) days after Preliminary Approval, EarthLink will pay 

$5,000,000 into a neutral, interest-bearing settlement fund account administered by an escrow 

agent mutually chosen by the Parties.  The banking and administration fees, if any, shall be paid 

out of the account.  The amount deposited into the escrow account shall be used for purposes of 

paying (1) initial claims by Payor Class Members; (2) administration and notice costs; and 

(3) attorneys’ fees and costs and incentive awards for the Representative Plaintiffs.  EarthLink 

shall make additional deposits if the escrow account contains less than $500,000 in order to keep 

a balance of $500,000 in the escrow account until thirty (30) days after the end of the Claims 
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Period.  Should the amount deposited exceed the total amount awarded for attorneys’ fees, costs 

and expenses, claim awards and incentive awards as of the Effective Date and final judicial 

resolution of the fee applications, the difference (including any net interest attributable to said 

difference) shall be withdrawn and returned to EarthLink no later than ten (10) days after the 

date the Class Administrator has certified that no more than 10% of the valid claims submitted 

before the end of the Claims Period have not been paid, provided, however, that EarthLink shall 

remain responsible for payment of any outstanding Claims made within the Claims Period that 

the Claims Administrator deems to be valid. 

6.3 No later than ten (10) days after the Final Approval, the attorneys’ fees 

awarded to Class Counsel shall be distributed to Lead Counsel to allocate amongst Class Counsel 

and other counsel who have participated in the case within Lead Counsel’s discretion and in 

accordance with any agreements among Class Counsel and other counsel who have participated 

in the case.  Not later than ten (10) days after the Final Approval, the incentive awards awarded 

to Representative Plaintiffs shall be distributed directly to Representative Plaintiffs from the 

escrow account.  In the event that any order with respect to an award of fees, expenses or 

incentive awards is reversed or modified on appeal, and notwithstanding the preceding sentence, 

each of Class Counsel shall repay to EarthLink any portion of the attorneys’ fees and costs 

received by such Class Counsel that are reversed or modified on appeal. 

6.4 Except as provided in paragraph 6.3, if for any reason the Effective Date 

does not occur, including, without limitation, termination of this Agreement pursuant to 

Paragraphs 7.6 or 7.7, then no attorneys’ fees, costs, expenses or incentive awards whatsoever 

shall be awarded or payable to Plaintiffs’ counsel or Plaintiffs, and the provisions of Section 7.8 



 17  

will control.  Within seven (7) days after a determination that the Effective Date will not occur, 

the entire amount contained in the escrow account will be returned to EarthLink. 

VII. CLASS SETTLEMENT PROCEDURES 

7.1 Settlement Approval.  As soon as practicable after the signing of this 

Agreement, but in any event no later than February 9, 2010, Class Counsel shall move, with the 

support of EarthLink, for an order preliminarily approving this Agreement and this settlement as 

fair, just, reasonable and adequate, approving Class Notice to the Class Members as described in 

Section V above, and setting a hearing to consider Final Approval of the settlement and any 

objections thereto at a date ninety (90) days after Preliminary Approval or as soon thereafter as 

the Court permits.  Class Counsel shall also move, with the support of EarthLink, for an order 

staying the Litigation pending final approval of the Settlement. 

7.2 As soon as practicable after Preliminary Approval, Class Counsel shall use 

reasonable best efforts to obtain agreement from the attorneys representing the Plaintiffs in the 

Macklin Action (1) to dismiss the Macklin Action upon Final Approval; and (2) not to object to 

the fairness of the settlement in light of the substantial benefits to be conveyed to the Class. 

7.3 As soon as practicable after Preliminary Approval, Plaintiffs shall file a 

motion with the Georgia Court of Appeals announcing the Preliminary Approval and requesting 

to withdraw the appeal from Judge Bonner’s February 18, 2009 Order.  If the Effective Date is 

not reached, the Parties shall revert to their litigation positions, including a resumption of 

discovery.  In such event, EarthLink agrees not to oppose a motion either to reinstate Plaintiffs’ 

appeal from Judge Bonner’s February 18, 2009 Order, or to recertify Judge Bonner’s Order for 

interlocutory review. 

7.4 Final Approval Order and Judgment.  At or before the hearing on Final 

Approval, Class Counsel, with the support of EarthLink, shall move for entry of an order of Final 



 18  

Approval granting Final Approval of this settlement and holding this Agreement to be final, fair, 

reasonable, adequate, and binding on all Class Members who have not excluded themselves as 

provided below, and ordering that the settlement relief be provided as set forth in this 

Agreement, ordering the releases as set forth in Part IX, below, approving Class Counsel’s 

application for attorneys’ fees, and finally dismissing this case with prejudice pursuant to a final 

judgment. 

7.5 Opt-Outs and Objections.  The Long Form Notice and Settlement Website 

shall advise prospective Settlement Class Members of their rights:  (a) to forego the benefits of 

this settlement and pursue an individual claim, as well as the existence of the EarthLink 

Counterclaim; or (b) to object to this settlement individually or through counsel.  If any Class 

Member wishes to object to the settlement and/or to be heard, he, she or it must file a written 

notice of objection on or before the date contained in the Class Notice and Settlement Website, 

which shall be at least 30 days prior to the hearing on Final Approval, and serve by mail the 

same upon EarthLink’s Counsel and Class Counsel.  Each such objection shall state the name, 

address and telephone number of the Class Member, shall provide documents or testimony 

sufficient to establish membership in the Class, and shall provide a detailed statement of any 

objection asserted, including the grounds therefore and reasons, if any, for requesting the 

opportunity to appear and be heard at the Final Approval hearing. 

7.6 If any Class Member wishes to be excluded from this settlement, he or she 

may do so by mailing a valid request to opt-out, as described in the Class Notice and on the 

Settlement Website, at least 30 days prior to the hearing on Final Approval, to the Claims 

Administrator.  If a Class Member elects to opt-out of this settlement, he or she shall not be 

permitted to object to this settlement or request the right to intervene.  The proposed Preliminary 
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Approval order and Class Notice will provide that any Class Member wishing to object or opt-

out who fails to properly or timely file or serve any of the requested information and/or 

documents will be precluded from doing so.  At least fifteen (15) days prior to the hearing on 

Final Approval, the Claims Administrator shall prepare a final list of the names of the persons 

who, pursuant to the Class Notice described herein, have excluded themselves from the 

Settlement Class in a valid and timely manner, and EarthLink’s Counsel shall file that list with 

the Court, with service on Class Counsel.  Notwithstanding anything else contained in this 

Agreement, if more than one thousand (1,000) of the Class Members opt-out, EarthLink may 

notify Plaintiffs within seven (7) days of notification by the Claims Administrator of the final list 

of persons who have opted out of EarthLink’s election to terminate this Agreement and to have 

the funds described in Section 6.2 returned within seven (7) days. 

7.7 In the event that the Court fails to enter the Preliminary Approval order or 

fails to grant Final Approval or enters any order that increases the cost or burden to EarthLink 

beyond that which is set forth in this Agreement, Class Counsel and EarthLink’s Counsel shall 

endeavor, in good faith, and consistent with this Settlement Agreement, to resolve any issues 

identified by the Court.  If such issue cannot be resolved, EarthLink shall have the right to notify 

Class Counsel of its election to terminate this Agreement and to have the funds described in 

Paragraph 6.2 returned within seven (7) days. 

7.8 Effect if Settlement Not Approved or Agreement is Terminated.  This 

Agreement is being entered into for purposes of settlement only.  In the event that Final 

Approval of this settlement does not occur for any reason, including, without limitation, 

termination of this Agreement pursuant to Paragraphs 7.6 or 7.7, then no term or condition of 

this Agreement, or any draft thereof, or discussion, negotiation, documentation, or other part or 



 20  

aspect of the Parties’ settlement discussions shall have any effect, nor shall any such matter be 

admissible in evidence for any purpose in the Litigation, or in any other proceeding (with the 

exception that the deposition of EarthLink taken on January 14, 2010, pursuant to O.C.G.A. § 9-

11-30(b)(6) shall be considered to have been taken as part of the Litigation and shall have full 

effect therein); the Litigation may continue as if the settlement had not occurred; and any order 

conditionally certifying or approving a settlement shall be vacated.  The Parties agree that all 

drafts, discussions, negotiations, documentation or other information prepared in relation to this 

Agreement and the Parties’ settlement discussions shall be treated as strictly confidential and 

may not, absent a court order, be disclosed to any person other than the Parties’ counsel and the 

Parties, and only for purposes of the Litigation. 

VIII. RELEASES 

8.1 Nature of Release.  The obligations incurred by EarthLink pursuant to this 

Agreement shall be a full and final disposition and settlement of any and all claims, liens, 

encumbrances, demands, actions, suits, charges, debts, rights, interests, causes of action, 

controversies, costs, expenses, attorneys’ fees, obligations, damages or liabilities of any nature 

whatsoever, whether legal or equitable or otherwise, including those based upon any violation of 

any state or federal statutory or common law or regulation, that actually were asserted, or could 

have been asserted, in the Litigation, relating to the subject matter of the Litigation, subject to the 

provisions of Sections 8.2 and 8.3 below. 

8.2 Release by Class Members (including Representative Plaintiffs) and 

Released EarthLink Parties.  Upon Final Approval, the members of the Class (except any such 

person who has filed a proper and timely request for exclusion from the Settlement Class) on the 

one hand, and the Released EarthLink Parties, on the other hand, shall mutually release and 



 21  

forever discharge each other from and shall be forever barred from instituting, maintaining, or 

prosecuting: 

(a) any and all claims, liens, encumbrances, demands, actions, suits, charges, 

debts, rights, interests, causes of action, controversies, costs, expenses, attorneys’ fees, 

obligations, damages or liabilities of any nature whatsoever, whether legal or equitable or 

otherwise, including those based upon any violation of any state or federal statutory or common 

law or regulation, that actually were asserted, or could have been asserted, in the Litigation, 

including the EarthLink Counterclaim, concerning the Released EarthLink Parties’ products, 

services or business affairs that are or were in any way related to ETFs. 

(b) With respect to the released claims set forth in subsection 8.2(a), each 

released Class Member and the Released EarthLink Parties shall be deemed to have waived and 

relinquished, to the fullest extent permitted by law, the provisions, rights and benefits of 

California Civil Code Section 1542 (and equivalent, comparable, or analogous provisions of the 

laws of the United States or any state or territory thereof, or of the common law).  Section 1542 

provides: 

“A general release does not extend to claims which the creditor 
does not know or suspect to exist in his favor at the time of 
executing the release, which if known by him must have materially 
affected his settlement with the debtor.” 

(c) Each and every term of this section shall be binding upon the Released 

Class Members and Released EarthLink Parties any of their successors and personal 

representatives, and inure to the benefit of the Released Class Parties and the Released EarthLink 

Parties, and any of their successors and personal representatives, which persons and entities are 

intended to be beneficiaries of this section. 
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8.3 Effectuation of Settlement.  None of the above releases include releases of 

claims to enforce the terms of the settlement. 

8.4 No Admission of Liability.  This Agreement reflects, among other things, 

the compromise and settlement of disputed claims among the Parties hereto, and neither this 

Agreement nor the releases given herein, nor any consideration therefore, nor any actions taken 

to carry out this Agreement are intended to be, nor may they be deemed or construed to be, an 

admission or concession of liability, or the validity of any claim, or defense, or of any point of 

fact or law (including, but not limited to, matters respecting class certification) on the part of any 

Party.  EarthLink denies the allegations of the Complaint.  Neither this Agreement, nor the fact 

of settlement, nor the settlement proceedings, nor settlement negotiations, nor any related 

document, shall be used as an admission of any fault or omission by the Released Parties, or be 

offered or received in evidence as an admission, concession, presumption, or inference of any 

wrongdoing by the Released Parties in any proceeding, other than such proceedings as may be 

necessary to consummate, interpret, or enforce this Agreement. 

IX. ADDITIONAL PROVISIONS 

9.1 Best Efforts.  The Parties’ counsel shall use their best efforts to cause the 

Court to give Preliminary Approval to this Agreement and settlement as promptly as practicable, 

to take all steps contemplated by this Agreement to effectuate the settlement on the stated terms 

and conditions, and to obtain Final Approval of this Agreement.  The Parties’ counsel shall not 

undertake any efforts, directly or indirectly, to influence or impact opt-outs, objections or 

participation in the Settlement other than as expressly stated in this Agreement; provided, 

however, nothing herein precludes Class Counsel from responding to inquiries from Class 

Members about making claims, and in such responses discouraging Class Members from opting 

out or objecting based on the merits of the Settlement Agreement. 
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9.2 Change of Time Periods.  The time periods and/or dates described in this 

Agreement with respect to the giving of notices and hearings are subject to approval and change 

by the Court or by the written agreement of Class Counsel and EarthLink’s Counsel, without 

notice to Settlement Class Members; provided, however, that any such changes will be posted on 

the Settlement Website. 

9.3 Time for Compliance.  If the date for performance of any act required by 

or under this Agreement falls on a Saturday, Sunday or court holiday, that act may be performed 

on the next business day with the same effect as if it had been performed on the day or within the 

period of time specified by or under this Agreement. 

9.4 Governing Law.  This Agreement is intended to and shall be governed by 

the laws of the State of Georgia, without regard to conflicts of law principles. 

9.5 Entire Agreement.  The terms and conditions set forth in this Agreement 

constitute the complete and exclusive statement of the agreement between the Parties hereto 

relating to the subject matter of this Agreement, superseding all previous negotiations and 

understandings, and may not be contradicted by evidence of any prior or contemporaneous 

agreement.  The Parties further intend that this Agreement constitutes the complete and exclusive 

statement of its terms as between the Parties hereto, and that no extrinsic evidence whatsoever 

may be introduced in any agency or judicial proceeding, if any, involving this Agreement.  Any 

modification of the Agreement must be in writing signed by Class Counsel and EarthLink. 

9.6 Advice of Counsel.  The determination of the terms of, and the drafting of, 

this Agreement have been by mutual agreement after negotiation, with consideration by and 

participation of all Parties hereto and their counsel.  The presumption found in law that 
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uncertainties in a contract are interpreted against the party causing the uncertainty to exist is 

hereby waived by all Parties. 

9.7 Binding Agreement.  This Agreement shall be binding upon and inure to 

the benefit of the respective heirs, successors and assigns of the Parties hereto. 

9.8 No Waiver.  The waiver by any Party of any provision or breach of this 

Agreement shall not be deemed a waiver of any other provision or breach of this Agreement. 

9.9 Execution in Counterparts.  This Agreement shall become effective upon 

its execution by all of the undersigned.  The Parties may execute this Agreement in counterparts 

and/or by fax or electronic mail, and execution of counterparts shall have the same force and 

effect as if all Parties had signed the same instrument. 

9.10 Extensions of Time.  The Parties reserve the right, by agreement and 

subject to the Court’s approval, to grant any reasonable extension of time that might be needed to 

carry out any of the provisions of this Agreement. 

9.11 Enforcement of this Agreement.  The Court shall retain jurisdiction to 

enforce, interpret, and implement this Agreement. 

9.12 No Assignment.  Each Party represents, covenants, and warrants that he or 

it has not directly or indirectly assigned, transferred, encumbered, or purported to assign, 

transfer, or encumber any portion of any liability, claim, demand, cause of action, or rights that 

he or it herein releases. 

9.13 Notices.  All notices to the Parties or counsel required by this Agreement, 

shall be made in writing and communicated by mail and fax or email to the following addresses: 
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If to Plaintiffs or Class Counsel: 
 
Bruce V. Spiva 
Kathleen R. Hartnett 
Spiva & Hartnett LLP 
1776 Massachusetts Avenue, NW 
Suite 600 
Washington, DC  20036 
bspiva@spivahartnett.com 
 
David J. Worley 
Page Perry LLC 
1040 Crown Pointe Parkway, #1050 
Atlanta, GA  30338 
dworley@pageperry.com  

If to EarthLink or its counsel: 
 
David L. Balser 
Lawrence A. Slovensky 
Tracy L. Klingler 
McKenna Long & Aldridge LLP 
303 Peachtree Street, NE, Suite 5300 
Atlanta, GA 30308 
Telephone:  (404) 527-4000 
Fax:  (404) 527-4198 
Email: dbalser@mckennalong.com; lslovensky@mckennalong.com; 
tklingler@mckennalong.com 
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IN WITNESS HEREOF the undersigned, being duly authorized, have caused this 

Agreement to be executed on the dates shown below and agree that it shall take effect on the date 

it is executed by the undersigned. 
 

DATED:   
Deborah Eaves 

  

DATED:   
William O’Hara 

  

DATED:   
David Tegart 

  

DATED: EARTHLINK, INC. 

 
By:  

Its:  

 

 APPROVED AS TO FORM AND CONTENT 
AND  AGREED 
TO AS TO OBLIGATIONS IN PARAGRAPH 
6.3: 

  
DATED:   PAGE PERRY LLC 
  
  

________________________________________ 
David J. Worley, Esq. 

1040 Crown Pointe Parkway, #1050 
Atlanta, GA 30338 

Attorney for Plaintiffs 
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DATED: SPIVA & HARTNETT LLP 
  
  
 ________________________________________ 

Bruce V. Spiva, Esq. 
Kathleen R. Hartnett, Esq. 

1776 Massachusetts Avenue, NW 
Suite 600 

Washington, DC  20036 
Attorney for Plaintiffs 

  
  
  
DATED: THE BARNES LAW GROUP LLC 
  
  
 ________________________________________ 

Roy E. Barnes, Esq. 
31 Atlanta Street 

Marietta, GA  30060 
Attorney for Plaintiffs 

  
  
  
DATED: BERK LAW, LLC 
  
  
 ________________________________________ 

Steven N. Berk, Esq. 
1225 15th Street, N.W. 

Washington, DC  20005 
Attorney for Plaintiffs 

  
  
  
DATED: WEXLER WALLACE LLP 
  
  
 ________________________________________ 

Edward A. Wallace, Esq. 
55 West Monroe Street, Suite 3300 

Chicago, IL  60603 
Attorney for Plaintiffs 
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 APPROVED AS TO FORM: 
  
DATED: MCKENNA LONG & ALDRIDGE LLP 
  
  
 _________________________________________ 

David L. Balser, Esq. 
Lawrence A. Slovensky, Esq. 

Tracy L. Klingler, Esq. 
303 Peachtree Street, NE, Suite 5300 

Atlanta, GA  30308 
Attorneys for Defendant 

  



 

EXHIBIT A 



 

EXHIBIT A 
 

EarthLink ETF Class Action Settlement 

Claim Form  

Instructions: 

To make a claim under the Settlement, please provide the following information and submit 
online here or mail this completed form to the address for the Claim Administrator shown below.  
All information will be kept private to the Court, the Claims Administrator and the parties in this 
case, and will be used only for purposes of this Settlement. 

PART A - SUBSCRIBER INFORMATION 

First Name: _____________________ Last Name:____________________________________ 

Current Email Address: _________________________________________________________ 

Mailing Address: ______________________________________________________________ 

City_________________________ State ________________  Zip Code___________________ 

Telephone____________________ Cellphone________________________ 

Are you a current EarthLink subscriber: ____________ 

PART B - CERTIFICATION OF CLAIMANT 

NOTE: FAILURE TO COMPLETE THIS FORM TRUTHFULLY WILL RESULT IN A 
REJECTION OF YOUR CLAIM. 

I swear or affirm under penalty of perjury that the following is true to the best of my 

recollection and knowledge: 

(1) I am or was a subscriber of EarthLink and paid an early termination fee (“ETF”)or 
moving fee to EarthLink. 

(2) The residential Internet service product (e.g., DSL, Satellite, HomeNetworking, etc.) to 
which I subscribed is ______________________. 

(3) The approximate date (month/year) that I cancelled my EarthLink service and was 
assessed an ETF or moving fee is:______________________________________.  (Please fill 
out the form even if you cannot remember the precise month and/or year.) 

(4) I actually paid an ETF or moving fee to EarthLink, did not receive a full credit and did 
not successfully dispute or charge back to my credit card company (or other payment source) the 
full amount of the ETF or moving fee. 

(5) The amount of ETF or moving fee that I actually paid EarthLink 
is:____________________. 

This ______ day of ___________, 2010. 



 

____________________________________ 
Full Name 

The Claims Administrator’s mailing address is: 

___________________ 
___________________ 
___________________ 

If your claim is verified, the Settlement is finally approved by the Court, and the Effective Date 
occurs, you will receive one half of the amount of the ETF you actually paid to EarthLink.  A 
check for this amount will be sent to the address you provided as shown above.   An email 
confirmation will also be sent to the email address you provided as shown above.  

You may track the progress of the Court approval of the Settlement by visiting 
www.earthlinkearlyterminationfee.com. 



 

EXHIBIT B-1 
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EXHIBIT B1 - EMAIL NOTICE 

To:  [Customer email address] 

From:  EarthLink, Inc. 

Subject: Summary Notice of EarthLink Class Action and Proposed Settlement 

________________________________________________________ 

YOU MAY BE ENTITLED TO A REFUND OF MONEY PAID TO EARTHLINK 
FOR AN EARLY TERMINATION FEE 

You are receiving this notice because a proposed class action settlement may affect you 
as a current or past subscriber of EarthLink.  A hearing has been scheduled in Superior Court of 
Fulton County, in Atlanta, Georgia to approve the settlement.  Under the settlement, you may 
have the right to make a claim to receive half of any early termination fees you actually paid to 
EarthLink. 

You also may choose to exclude yourself from the settlement.  Alternatively, you may 
file written objections to the settlement and appear (or have your own attorney appear) at the 
court hearing.  If the settlement is approved and you do not exclude yourself, you give up the 
right to sue for the claims the settlement resolves, and you will be bound by the terms of the 
settlement.  To learn more about or exercise any of your rights, please read below and visit 
www.earthlinkearlyterminationfee.com. 

In the suit, the Plaintiffs allege that EarthLink charges an unlawful early termination fee 
or moving charge.  EarthLink has denied and continues to deny each and all of plaintiffs’ claims.  
In addition, EarthLink has asserted an alternative claim against class members for damages if the 
Court rules that the early termination fees are unenforceable.  The Court has not made a decision 
on the merits, but has ruled that the lawsuit may be maintained as a class action.  EarthLink, 
while continuing to deny all allegations of wrongdoing and disclaiming any liability with respect 
to any and all claims, considers it desirable to resolve the litigation on the terms stated herein, in 
order to avoid further expense, inconvenience, and interference with its ongoing business 
operations, and to dispose of burdensome litigation, and therefore has determined that settlement 
of this litigation on the terms set forth herein is in its best interest. 

You are a member of the Class if you were a residential Internet service customer of 
EarthLink who has been charged an early termination fee for cancelling your Internet service 
purportedly prior to the expiration of your contract, or were charged a fee for cancelling service 
after the expiration of your contract, or were charged a “moving fee” for relocating Internet 
service, on or since February 16, 2001, or are subject to being assessed such an early termination 
fee or moving fee if you cancel service in the future. 

As part of the settlement, EarthLink will change its practices and policies relating to early 
termination fees and moving fees.  To learn more about these changes, visit 
www.earthlinkearlyterminationfee.com. 
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In addition, if you submit an accurate and valid claim under penalty of perjury that you 
actually paid an ETF or moving fees to EarthLink, did not receive a full credit from EarthLink 
and did not successfully dispute or charge back to your credit card company or other mode of 
payment the ETF or moving fee, you will be eligible to receive a cash refund of one half of the 
ETF fees you actually paid to EarthLink.  Amounts will vary based on the type of service a 
subscriber had with EarthLink and the actual amount the subscriber paid net of credits or other 
offsets; the maximum amount that a residential DSL subscribers who actually paid a full ETF 
would be entitled to receive would be $75.  To receive the cash payment you must submit a 
claim at www.earthlinkearlyterminationfee.com by the later of [                ], 2010, or 45 days 
after final approval.   

If the settlement is approved, class counsel will apply for an award of attorneys’ fees, 
expenses and incentive awards not to exceed $3,700,000, to be paid separately from and in 
addition to the relief available to settlement class members.  

All claims of settlement class members which were or could have been asserted in the 
litigation, based upon the facts alleged in the litigation will be released.  This means that if you 
do not exclude yourself from the settlement class, you will give up the right to sue for the claims 
that the settlement resolves, and you will be bound by the terms of the settlement. 

If you wish to exclude yourself from the settlement class, you must submit an exclusion 
request to the Claim Administrator at: Claims Administrator, c/o _________________________. 

If you exclude yourself, you will not receive the benefits of the settlement, and you 
cannot object to the settlement. 

If you wish to object to the settlement or appear (or have your own attorney appear) at the 
hearing, you must file your objection with the Court and serve it on the parties’ counsel, as 
follows:  Bruce V. Spiva, Esq., Spiva & Hartnett LLP, 1776 Massachusetts Avenue, N.W., Suite 
600, Washington, DC 20036, and David J. Worley, Esq., Page Perry, LLC, 1040 Crown Pointe 
Parkway, #1050, Atlanta, GA 30338 (Counsel for Plaintiffs) and David L. Balser, Esq. and 
Lawrence A. Slovensky, Esq., McKenna Long & Aldridge LLP, 303 Peachtree Street, NE, Suite 
5300, Atlanta, GA 30308 (Counsel for EarthLink).  To exclude yourself, or object, you must 
follow the detailed instructions set forth in the Long Form Notice at 
www.earthlinkearlyterminationfee.com. 

All objections and requests for exclusion must be received (not just postmarked) by 
[                ], 2010 and must comply with the instructions in the Long Form Notice at 
www.earthlinkearlyterminationfee.com. 

DO NOT CONTACT THE COURT OR EARTHLINK CONCERNING THIS NOTICE 
OR THIS LAWSUIT.   If you would like more information about this notice or this case, please 
visit www.earthlinkearlyterminationfee.com.  If you do not have internet access, you may 
request additional information from the Claim Administrator or by mail from counsel for 
Plaintiffs, at the address set forth above. 
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EXHIBIT B-2 
 

LONG FORM NOTICE 
 

IN THE SUPERIOR COURT OF FULTON COUNTY  
STATE OF GEORGIA 

 

DEBORAH EAVES, WILLIAM O’HARA, and 
DAVID TEGART, on behalf of themselves and 
all others similarly situated, 

Plaintiffs, 

vs. 

EARTHLINK, INC., 

Defendant. 

 
 
Civil Action No. 05-CV-97274 

 
NOTICE OF PENDENCY OF CLASS ACTION 

AND PROPOSED SETTLEMENT 
 

NOTICE TO ALL CURRENT OR PAST RESIDENTIAL INTERNET SERVICE 
CUSTOMERS OF EARTHLINK (REGARDLESS OF MODE OF CONNECTION, I.E., DSL, 

DIAL-UP, WIRELESS, SATELLITE OR DEDICATED CIRCUIT) WHO EITHER HAVE 
BEEN CHARGED AN EARLY TERMINATION FEE FOR CANCELING THEIR INTERNET 

SERVICE PURPORTEDLY PRIOR TO THE EXPIRATION OF THEIR CONTRACT, OR 
WHO WERE CHARGED SUCH A FEE FOR CANCELING SERVICE AFTER THE 

EXPIRATION OF THEIR CONTRACT, OR WHO WERE CHARGED A “MOVING FEE” 
FOR RELOCATING THEIR INTERNET SERVICE, ON OR SINCE FEBRUARY 16, 2001, 
OR WHO ARE SUBJECT TO BEING CHARGED SUCH AN EARLY TERMINATION FEE 

OR MOVING FEE IF THEY CANCEL THEIR SERVICE IN THE FUTURE. 
 

This notice may affect your rights. 
Please read it carefully. 

 You are a member of the Class if you are a current or past residential Internet service 

customer of EarthLink (regardless of mode of connection, i.e., DSL, dial-up, wireless, satellite or 

dedicated circuit) who either has been charged an early termination fee for canceling your 

Internet service purportedly prior to the expiration of your contract, or were charged such a fee 

for canceling service after the expiration of your contract, or were charged a “moving fee” for 
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relocating your Internet service, on or since February 16, 2001, or are subject to being charged 

such an early termination fee or moving fee if you cancel your service in the future.  A proposed 

settlement has been reached in a lawsuit in which Plaintiffs allege that EarthLink engages in an 

unlawful practice of charging early termination fees (including moving fees) either to extract 

improper penalties from customers or to wrongfully deter them from seeking alternative Internet 

service providers.  Plaintiffs allege that the amount of the early termination fees is 

unconscionable and constitutes an unlawful penalty and that EarthLink’s practices in collecting 

early termination fees are deceptive.  EarthLink has denied and continues to deny all of these 

allegations but considers it desirable to resolve the Litigation on the terms stated herein, in order 

to avoid further expense, inconvenience, and interference with its ongoing business operations, 

and to dispose of burdensome litigation. 

The purpose of this notice is to inform you of the proposed settlement, and of a hearing to 

consider the settlement to be held on [         ], at [      ] p.m., before the Honorable Alice Bonner 

of the Superior Court of Fulton County, Georgia.  This notice will inform you how to participate 

in the settlement; how to object to it if you wish; and how to get more information.  (Capitalized 

terms not defined in this notice have the meanings assigned to them in the Settlement 

Agreement, available at www.earthlinkearlyterminationfee.com). 

Description of the Lawsuit 

 On February 16, 2005, Plaintiffs filed a Complaint against EarthLink in the Superior 

Court of Fulton County, Georgia, Civil Action No. 05-CV-97274.  On March 24, 2005, Plaintiffs 

filed their First Amended Complaint (collectively, the “Complaint”).  In the Complaint, Plaintiffs 

allege that EarthLink engages in an unlawful practice of charging early termination fees 

(including moving fees) either to extract improper penalties from customers or to wrongfully 
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deter them from seeking alternative Internet service providers.  Plaintiffs allege that the amount 

of the early termination fees is unconscionable and constitutes an unlawful penalty and that 

EarthLink’s practices in collecting early termination fees are deceptive.  Plaintiffs asserted in the 

Complaint claims for declaratory and injunctive relief; unjust enrichment; breach of contract 

duty of good faith and fair dealing (charging an illegal penalty); money had and received – 

conversion; and unconscionability. 

 EarthLink timely filed an answer to the Complaint on April 25, 2005, denying Plaintiffs’ 

claims.  In addition, EarthLink filed a motion to dismiss the Complaint in its entirety.  On 

September 28, 2005, the Honorable Jerry W. Baxter of the Superior Court of Fulton County 

entered an order denying EarthLink’s motion to dismiss.  Pursuant to the Scheduling Order 

entered by the trial court, the parties have conducted extensive discovery, including production 

of responsive documents, interrogatories and depositions of multiple witnesses for the Parties.  

On April 28, 2006, Plaintiffs filed Motion for Class Certification, which EarthLink opposed.  On 

June 1, 2006, EarthLink filed its Motion for Judgment on the Pleadings as to Plaintiffs’ 

Nationwide Class Allegations, which Plaintiffs opposed.  On November 17, 2006, EarthLink 

filed its Motion for Leave to File Counterclaim, which Plaintiffs opposed.   

 The Honorable Jerry W. Baxter of the Superior Court of Fulton County conducted a 

hearing on December 21, 2006 on Plaintiff’s Motion for Class Certification, EarthLink’s Motion 

for Judgment on the Pleadings as to Plaintiffs’ Nationwide Class Action Allegations and 

EarthLink’s Motion for Leave to File Counterclaim.  On January 5, 2007, Judge Baxter entered 

an order granting Plaintiffs’ Motion for Class Certification, denying EarthLink’s Motion for 

Leave to File Counterclaim and denying EarthLink’s Motion for Judgment on the Pleadings as to 

Plaintiffs’ Nationwide Class Action Allegations.  EarthLink appealed Judge Baxter’s January 5, 
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2007 order to the Georgia Court of Appeals.  After briefing and oral argument by the Parties, the 

Georgia Court of Appeals entered a decision on July 11, 2008, affirming in part and reversing in 

part Judge Baxter’s January 5, 2007 order.  The Georgia Court of Appeals upheld Judge Baxter’s 

grant of class certification. 

 On December 2, 2008, EarthLink filed a Motion for Judgment on the Pleadings and filed 

a Counterclaim (the “EarthLink Counterclaim”).  In the Motion for Judgment on the Pleadings, 

EarthLink argued that Georgia’s voluntary payment doctrine bars Plaintiffs’ claims for 

repayment of previously paid early termination fees.  In the EarthLink Counterclaim, EarthLink 

asserted an alternative counterclaim against all members of the class certified by Judge Baxter, 

alleging that EarthLink was entitled to recover damages from class members to the extent the 

court ultimately concluded that EarthLink’s early termination fees are unenforceable.  Plaintiffs 

filed an opposition to EarthLink’s Motion for Judgment on the Pleadings on January 12, 2009.  

On February 9, 2009, the Honorable Alice D. Bonner of the Superior Court of Fulton County 

heard oral argument on EarthLink’s Motion for Judgment on the Pleadings and on February 18, 

2009 entered an order granting EarthLink’s motion, holding that Plaintiffs’ claims to seek return 

of previously-paid early termination fees were barred, but that the remaining claims could 

proceed.  Plaintiffs filed an interlocutory appeal from Judge Bonner’s February 19, 2009 order 

with the Georgia Court of Appeals.  The Georgia Court of Appeals heard oral argument after 

briefing on September 2, 2009, but has not yet issued a decision on Plaintiffs’ appeal. 

 EarthLink has denied and continues to deny all the allegations and claims asserted in the 

Litigation.  EarthLink has denied and continues to deny all charges of wrongdoing or liability 

against it arising out of any of its business practices alleged, or that could have been alleged, in 

the Litigation.  EarthLink also has denied and continues to deny, inter alia, allegations that 
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Plaintiffs, the Class, or any other member of the Class have suffered damage or harm by reason 

of any conduct, statement, act or omission of EarthLink. 

 Class Counsel conducted a thorough examination and investigation of the facts and law 

relating to the matters in the Litigation, including, but not limited to, engaging in substantial 

discovery, both formal and informal, deposing numerous EarthLink witnesses and corporate 

representatives, examining voluminous EarthLink documents, and requesting and receiving 

written discovery responses from EarthLink. 

The Class Members 

The Court has certified a class consisting of all current or past residential Internet service 

customers of EarthLink (regardless of mode of connection, i.e., DSL, dial-up, wireless, satellite 

and dedicated circuit) who have been charged an early termination fee either for canceling their 

Internet service purportedly prior to the expiration of their contract, or who were charged such a 

fee for canceling service after the expiration of their contract, or who were charged a “moving 

fee” for relocating their Internet service, on or since February 16, 2001, or who are subject to 

being charged such an early termination fee or moving fee if they cancel their service in the 

future. 

If you fit within this definition, you will be considered a member of the Class (“Class 

Member”), unless you request to be excluded. 

Description of Settlement 

 Injunctive Relief 

For three years following the Effective Date, EarthLink shall be subject to and shall 

comply with an injunction that provides as follows: 
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(a) EarthLink shall ensure that ETFs for residential Internet service offerings 

referenced in subparagraph (b) will be prorated such that the amount of an ETF charged to a 

Subscriber will be reduced after completion of six months of a Subscriber’s term contract to an 

amount that is one-half of the full ETF amount for the offering at issue. 

(b) EarthLink shall reduce the ETF charged for its DSL residential Internet 

service offering from the rate of $149.95 changed on January 1, 2010 to $90.  EarthLink shall 

reduce the ETF charged for its residential “DSL & Home Phone Service” from $149.95 to $90.  

EarthLink shall reduce the ETF charged for its residential “Home Networking” service from 

$79.95 to $48. 

(c) EarthLink shall not report to any credit agencies any outstanding ETF 

balances owed by Subscribers. 

(d) EarthLink shall discontinue any efforts to collect any outstanding amounts 

owed for ETFs that were incurred prior to the date upon which the injunction becomes effective 

(“Prior ETF Balances”) and will take steps to clear credit with respect to any Prior ETF Balances 

reported to credit and/or collection agencies, if any. 

(e) EarthLink shall not require a Subscriber who has completed a 12 month 

term contract for a residential Internet service product to enter into a new term contract that 

contains an ETF unless the new contract involves the supply of new equipment for the 

Subscriber’s use of the residential Internet service product at issue, provided, however, that if 

EarthLink provides new equipment to replace defective equipment, EarthLink shall not impose a 

new term contract  on that basis. 
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(f) EarthLink shall not offer contracts for residential Internet service 

referenced in subparagraph (b) for periods longer than 12 months that require the payment of an 

ETF upon early termination. 

(g) EarthLink’s moving fee shall be no higher than the amount of ETF that 

would otherwise be applicable to the Subscriber at the time the moving fee is imposed. 

(h) EarthLink shall not increase the moving fee amount from the amount that 

was in effect on January 1, 2010. 

(i) Nothing contained herein shall require changes to EarthLink’s residential 

dial-up Internet service offerings that were offered on January 1, 2010. 

Additional Class Benefit 

 All Class Members who actually paid an ETF to EarthLink, did not receive a full credit 

for the amount of the ETF assessed by EarthLink and did not successfully dispute or charge back 

the ETF assessed by EarthLink (“Payor Class Members”) will also have the ability to file a claim 

for additional settlement benefits.  All claims must be submitted on the Claim Form pursuant to 

the following procedures: 

 On the Claim Form, the Payor Class Member must swear or affirm under penalty of 

perjury: 

?  That they were a Subscriber of EarthLink and paid an ETF or moving fee to EarthLink; 

?  The identity of the residential Internet service offering containing an ETF or moving fee 
to which they subscribed; 

?  The approximate date (month/year) of cancellation of the residential Internet service 
offering; 

?  That they actually paid an ETF or moving charge, did not receive a full credit and did not 
successfully dispute or charge back to their credit card company (or other payment 
source) the full ETF or moving fee; and 
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?  The net amount of ETF or moving fee that they paid EarthLink. 

 Payor Class Members who submit a substantially accurate and valid claim shall be 

entitled to receive a refund of one-half of the amount of ETF they actually paid to EarthLink.  

Claim Forms may be either submitted electronically online on the settlement website, 

www.earthlinkearlyterminationfee.com, or printable from the settlement website and mailed to 

the Claims Administrator.  EarthLink, or the Claims Administrator, will have the right to verify 

or contest whether such claims are accurate and valid.  Class Counsel shall have the right to 

contest the rejection of any claim.  The Claims Administrator shall resolve any disputes about the 

accuracy or validity of a claim, but shall be obligated to provide any Class Member who does not 

agree with the decision an opportunity to present facts supporting the accuracy and validity of 

the claim.  Should the Claims Adminstrator propose to reject any claim, the reasons for rejection 

shall be provided to Class Counsel and to the Class Member whose claim is rejected. 

 Award to Plaintiff’s Counsel and Incentive Awards 

Under the terms of the settlement, the plaintiffs’ lawyers (“Class Counsel”) will apply to 

the Court for an award of attorneys’ fees and expenses not to exceed $3,700,000 plus incentive 

awards to the three named Plaintiffs  in the amount of $7,500 each, for the time and effort 

undertaken in and risks of pursuing this litigation.  No award of attorneys’ fees, costs, expenses 

or incentive awards made by the Court will decrease or have any other effect on the relief to be 

provided to Settlement Class Members. 

Releases 

Under the terms of the settlement, Plaintiffs and EarthLink have agreed to dismiss the 

Litigation in its entirety, including the claims of the Class Members and the claims asserted by 

EarthLink in the EarthLink Counterclaim, with prejudice, which dismissal will be incorporated 
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into a final judgment approving the settlement.  All Class Members who have not excluded 

themselves will be bound by the final judgment entered by the Court.  All claims of Class 

Members which were or could have been asserted in the Litigation, based upon the facts alleged 

in the Litigation, will be released as provided in the Settlement Agreement, and Class Members 

will be forever barred from seeking other or further relief on such claims. 

Reasons For Settlement 

Class Counsel believes that the provision of the class benefits, including the injunctive 

relief, adequately compensates Class Members for the harm they allegedly suffered, in light of 

the risks of litigation.  There are numerous risks in continuing with this Litigation, including the 

possibility of being unable to secure monetary relief on behalf of the Class and the risks 

associated with the EarthLink Counterclaim.  Given the risks associated with this litigation, 

Class Counsel believes that this recovery is excellent.  

Right to Object 

Any Settlement Class Members who object to the settlement and who have not excluded 

themselves from the settlement may file written objections with the Court.  You may file these 

objections on your own or do so through counsel retained at your own expense.  Any such 

objections must be filed with the clerk of the Court and served on Plaintiff’s counsel and 

EarthLink, at the addresses set out below on or before ___________________, 2010.   

All objections must state the objector’s name, address and telephone number, shall 

establish membership in the Settlement Class, and shall provide a detailed written statement of 

each objection asserted, including all grounds for the objection and any request to appear and be 

heard at the final approval hearing.  Objections must be filed with the Clerk of the Court, 
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Superior Court of Fulton County, Georgia, with copies sent to Plaintiff’s counsel:  Bruce Spiva, 

Spiva & Hartnett LLP and David Worley, Page Perry LLC (counsel for plaintiff); and David L. 

Balser and Lawrence A. Slovensky (counsel for EarthLink).   

Right to Exclude Yourself From (“Opt Out” Of) The Settlement  

If you do not wish to be a member of the Class, you must exclude yourself by mailing a 

written request to be excluded— which must be received no later than _________________, 

2010 — addressed to Claims Administrator, _______________.   The request should state your 

name and address.  If you choose to exclude yourself from the Class, you will not be affected by 

the Litigation, and you will not be able to object, intervene or participate in the settlement. 

Any Class Member who fails to properly or timely file or serve any of the requested 

information and/or documents required to object to the settlement, request to intervene or be 

excluded, will be forever precluded from doing so. 

Court Hearing and Final Approval 

The proposed Settlement Agreement is subject to Court approval.  On [     ], 2010, at ___ 

am/pm at _______ at the Superior Court of Fulton County, Georgia, a hearing will be held on 

whether the proposed settlement should be approved as fair, reasonable and adequate. 

If you file a proper, timely written objection and have not requested exclusion, you may 

appear at the hearing in person or through an attorney retained at your own expense.  If you wish 

to appear at the hearing to object to the settlement or to seek to intervene, you must notify 

the Court and counsel in writing of your intention to do so, in your written objection or 

motion to intervene. 
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Examination of Papers 

You may inspect many of the legal documents connected with this case on this 

Settlement Website.  Other papers filed in this lawsuit are available at the office of the Clerk of 

the Superior Court of Fulton County, Georgia during its regular business hours.   

Additional Information 

Do not call or contact the Court or EarthLink concerning this notice, the settlement 

or the lawsuit.  If you have questions contact your own attorney, or, if you would like more 

information about this notice or the case, you may contact: 

The Claim Administrator: 
 

  

_____________ 

_____________ 

or  

 
 
Plaintiffs’ Counsel: 
 

Bruce V. Spiva 
Spiva & Hartnett LLP 
1776 Massachusetts Avenue, NW 
Suite 600 
Washington, DC  20036 
bspiva@spivahartnett.com 

David J. Worley 
Page Perry LLC 
1040 Crown Pointe Parkway, #1050 
Atlanta, GA  30338 
dworley@pageperry.com  
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EXHIBIT B-3 
POST CARD NOTICE 

 

 

IMPORTANT NOTICE: 
 

YOU MAY BE ENTITLED TO A REFUND OF MONEY PAID TO EARTHLINK 
FOR AN EARLY TERMINATION FEE.  If you are a current or former subscriber of 
EarthLink, Inc., and you paid EarthLink an early termination fee (“ETF”) or moving fee, 
you may be eligible to receive benefits as part of a proposed class action settlement.  
To participate, you must submit a valid claim form online at 
www.earthlinkearlyterminationfee.com or by mail to [address] by [date].  See back for 
further details. 

 

 

 

 

 

 

P.O. Box ____ 

City, State Zipcode 

 

First Last 

Address 

City, State ZipCode 

 

 

 

 

 

 

Legal Notice 

First Class 
Mail 

US Postage 
Paid 

Permit # 
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This is a summary legal notice authorized by the Superior Court of Fulton 
County, Georgia, for the class action Case No. 05-CV-97274.  For the complete notice 
that describes the terms of the settlement, how to file a claim, opt-out or object to the 
settlement, as well as download the Settlement Agreement, visit 
www.earthlinkearlyterminationfee.com. 

 Deadline for filing a Claim:  Month, dd, yyyy. 

 Deadline for filing a Request for Exclusion: Month, dd, yyyy. 

 Deadline for objecting to the settlement:  Month, dd, yyyy. 

The Court will hold a Final Approval Hearing on Month, dd, yyyy at the Superior 
Court of Fulton County, Georgia to decide whether to approve the proposed settlement 
as fair, reasonable and adequate. 

 

For more information, visit www.earthlinkearlyterminationfee.com, call _____________, 
or write to the Settlement Administrator at [address].



 

EXHIBIT B-4 



 

 1   

EXHIBIT B4 – SUMMARY PUBLISHED NOTICE 
 

YOU MAY BE ENTITLED TO A REFUND OF MONEY PAID TO EARTHLINK 
FOR AN EARLY TERMINATION FEE 

A proposed class action settlement may affect you.  A hearing has been scheduled in Superior 
Court of Fulton County, in Atlanta, Georgia to approve the settlement.  Under the settlement, 
you may have the right to make a claim to receive half of any early termination fees you actually 
paid to EarthLink.  You also may choose to exclude yourself from the settlement.  Alternatively, 
you may file written objections to the settlement and appear (or have your own attorney appear) 
at the court hearing.  If the settlement is approved and you do not exclude yourself, you give up 
the right to sue for the claims the settlement resolves, and you will be bound by the terms of the 
settlement.  To learn more about or exercise any of your rights, please read below and visit 
www.earthlinkearlyterminationfee.com. 
 
In the suit, the Plaintiffs allege that EarthLink charges an unlawful early termination fee or 
moving charge.  EarthLink has denied and continues to deny each and all of plaintiffs’ claims.  
In addition, EarthLink has asserted an alternative claim against class members for damages if the 
Court rules that the early termination fees are unenforceable.  The Court has not made a decision 
on the merits, but has ruled that the lawsuit may be maintained as a class action.  EarthLink, 
while continuing to deny all allegations of wrongdoing and disclaiming any liability with respect 
to any and all claims, considers it desirable to resolve the litigation on the terms stated herein, in 
order to avoid further expense, inconvenience, and interference with its ongoing business 
operations, and to dispose of burdensome litigation, and therefore has determined that settlement 
of this litigation on the terms set forth herein is in its best interest. 
 
You are a member of the Class if you were a residential Internet service customer of EarthLink 
who has been charged an early termination fee for cancelling your Internet service purportedly 
prior to the expiration of your contract, or were charged a fee for cancelling service after the 
expiration of your contract, or were charged a “moving fee” for relocating Internet service, on or 
since February 16, 2001, or are subject to being assessed such an early termination fee or moving 
fee if you cancel service in the future. 
 
As part of the settlement, EarthLink will change its practices and policies relating to early 
termination fees and moving fees.  To learn more about these changes, visit 
www.earthlinkearlyterminationfee.com. 
 
In addition, if you submit an accurate and valid claim under penalty of perjury that you actually 
paid an ETF or moving fees to EarthLink, did not receive a full credit from EarthLink and did 
not successfully dispute or charge back to your credit card company or other mode of payment 
the ETF or moving fee, you will be eligible to receive a cash refund of one half of the ETF fees 
you actually paid to EarthLink.  To receive the cash payment you must submit a claim at 
www.earthlinkearlyterminationfee.com by the later of [                ], 2010, or 45 days after final 
approval or by mail to [address of Class Administrator].  Claim forms can be obtained online at 
www.earthlinkearlyterminationfee.com.  To receive a claim form by mail, please contact [Class 
Administrator contact information].   
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If the settlement is approved, class counsel will apply for an award of attorneys’ fees, expenses 
and incentive awards not to exceed $3,700,000, to be paid separately from and in addition to the 
relief available to settlement class members.  
 
All claims of settlement class members which were or could have been asserted in the litigation, 
based upon the facts alleged in the litigation will be released.  This means that if you do not 
exclude yourself from the settlement class, you will give up the right to sue for the claims that 
the settlement resolves, and you will be bound by the terms of the settlement. 
 
If you wish to exclude yourself from the settlement class, you must submit an exclusion request 
to the Claim Administrator at: Claims Administrator, c/o _________________________. 
 
If you exclude yourself, you will not receive the benefits of the settlement, and you cannot object 
to the settlement. 
 
If you wish to object to the settlement or appear (or have your own attorney appear) at the 
hearing, you must file your objection with the Court and serve it on the parties’ counsel, as 
follows:  Bruce V. Spiva, Esq., Spiva & Hartnett LLP, 1776 Massachusetts Avenue, N.W., Suite 
600, Washington, DC 20036, and David J. Worley, Esq., Page Perry, LLC, 1040 Crown Pointe 
Parkway, #1050, Atlanta, GA 30338 (Counsel for Plaintiffs) and David L. Balser, Esq. and 
Lawrence A. Slovensky, Esq., McKenna Long & Aldridge LLP, 303 Peachtree Street, NE, Suite 
5300, Atlanta, GA 30308 (Counsel for EarthLink).  To exclude yourself, or object, you must 
follow the detailed instructions set forth in the Long Form Notice at 
www.earthlinkearlyterminationfee.com. 
 
All objections and requests for exclusion must be received (not just postmarked) by [              ], 
2010 and must comply with the instructions in the Long Form Notice at 
www.earthlinkearlyterminationfee.com. 
 
DO NOT CONTACT THE COURT OR EARTHLINK CONCERNING THIS NOTICE OR 
THIS LAWSUIT.   If you would like more information about this notice or this case, please visit 
www.earthlinkearlyterminationfee.com.  If you do not have internet access, you may request 
additional information from the Claim Administrator or by mail from counsel for Plaintiffs, at 
the address set forth above. 
 


