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Introduction 
 
1. The Public Interest Advocacy Centre ("PIAC"), is pleased to provide the 

Commission with its intervenor comments on the issues raised by the Part 1 
Application by MTS Allstream for reclassification of wholesale Ethernet 
transport and access services under the framework in Telecom Decision 
CRTC 2008-17, Revised regulatory framework for wholesale services and 
definition of essential service, 3 March 2008 (the "Essential Services 
Decision"). 
 

2. MTS Allstream ("MTS") requests that the Commission: 
 

a. Reclassify wholesale Ethernet Access and Transport services from 
the "non-essential subject to phase-out" category as follows: 
 

i. Ethernet Access services (EAS) to the "conditional essential" 
category of wholesale services; and 
 
ii. Ethernet Transport services (ETS) to the "conditional 
mandated non-essential" category of wholesale services. 
 

b. Unbundle wholesale EAS and ETS services, so that competitors 
can obtain the services either individually or together; and 
 
c. Vary the Commission's determination to forbear from exercising 
certain of its powers in respect of wholesale EAS and ETS, all as set out 
in the Essential Services Decision. 

 
 

3. PIAC submits that the Commission should grant this application. 
  

The Commission May Change Ethernet Classification 
 

4. The Commission's framework developed in the Essential Services Decision 
will not be undermined by the granting of the application. 
 

5. In PIAC's view, the Commission need not consider the request to unbundle 
transport and access of Ethernet, as these already are unbundled. 
 

6. In addition, PIAC views this application as a new application simply to change 
the classification of one element within the Essential Services Decision.  It is 
not a review or variance of the framework in the Essential Services Decision. 
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7. MTS's Application requests a change in the classification of Ethernet access 
and transport services from "non-essential subject to phase-out" to 
"conditional essential" for Ethernet access service ("EAS") and "conditional 
mandated non-essential" for Ethernet transport service ("ETS"). 
 

8. In PIAC's view, the request is based solidly on economic facts that were not 
available to the Commission at the time of the Essential Services Decision. 
 

9. As illustrated in the Commission's own figures from the latest 
Communications Monitoring Report, Ethernet (including IP-VPN, which is a 
flavour of Ethernet) services in 2010 represent 90% of revenues.1  In the 
same period, use of legacy protocols like frame relay has dropped.  In 2006, 
the period in which the Essential Services Decision was being first heard, the 
Ethernet to Legacy protocols revenues ratio figure was closer to 2:1 ($97.7M2 
to $55.8M).  Now it is $238.5M to $41.5M, a ratio of almost 6:1.  The trend is 
expected to continue, as the Commission noted in the Communications 
Report: "Newer data services [such as Ethernet and IP-VPN] meet business 
customer requirements for increased speed, functionality, and cost-
efficiency."3 
 

10. In these new circumstances, the Commission may reconsider the 
classification of EAS and ETS to determine if the classification will promote 
facilities-based competition or indeed any competition at all in the wholesale 
business data market. 
 

No Competition in Business Data Market Without Wholesale 
Access and Transport 

 
11. MTS rightly questions the economic incentive of incumbents with ubiquitous 

facilities to enable competitors access to Ethernet for data transport and 
access at a wholesale level without a regulatory requirement.  The 
Commission recently has gone through a very torturous process to ensure 
that wholesale access to broadband in the form of the new tariffs for ISPs 
wishing to offer wholesale Internet services in both the residential and 
business markets.4  PIAC fails to see why Internet access service should be 
conditional mandated non-essential in this context but not EAS and ETS in 
the circumstances raised by MTS. 
 

                                                 
1  CRTC Communications Monitoring Report, July 2011, Table 5.4.2, page 151.  Online: 
http://www.crtc.gc.ca/eng/publications/reports/policymonitoring/2011/cmr2011.pdf 
2  Ethernet and IP-VPN. 
3  CRTC Communications Monitoring Report, July 2011, page iv. 
4  Telecom Regulatory Policy CRTC 2011-703, Billing practices for wholesale residential high-
speed access services, 15 November 2011 (TRP 2011 703) and TRP 2011-704, Billing practices for 
wholesale business high-speed access services. 
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12. The market power of the incumbents in the business data (Ethernet) market is 
actually superior in some ways to that of the incumbents in the ISP market 
(both residential and business) as illustrated by MTS in the Appendix to its 
Application. 

 
13. Without mandated access to EAS, competitors' potential coverage shrinks to 

what is accessible from the competitor's own network or a co-location point.  
Without mandated access to EAS and ETS, the competitor's potential shrinks 
only to those businesses that are physically connected to a competitor's 
network. 
 

14. Added to this challenge is the fact that unlike most residential customers, 
business customers often wish to link several locations, often in different 
cities - even across the country.  If the competitor is limited to an offering that 
includes only one of the two more limited areas outlined in the paragraph 
above, the chances are greatly reduced that the business will select the 
competitor's service over that of an incumbent, even if prices for the 
competitor's services (at least where available) are lower or service better. 
 

15. In short, the Commission now has reasons for mandating EAS and ETS until 
market conditions, at a point in the future, have changed such that the 
reasons for mandating the services are no longer present. 
 

16. One of those market conditions would be a level of competitor's own transport 
facilities and access to business premises in particular locations.  For 
example, it is possible that large areas of or certain exchanges in one of 
Canada's major 10 cities could provide enough of these competitive (non-
incumbent) transport and access facilities to justify the Commission declaring 
those areas or exchanges to be non-essential subject to phase-out. 
 

17. The problem averted to in para. 14 above regarding business customers with 
locations in other cities makes the issue of the amount of competitor transport 
and access facilities in the area in question a key issue.  Unfortunately, the 
Commission's blanket declaration that all Ethernet services are non-essential 
subject to phase-out ignores this competitive reality. 
 

18. As noted by MTS, there is no incentive for a competitor to build costly 
facilities immediately to serve only one or a few customers in such locales 
where the competitor does not have facilities, however, with mandated 
access and transport, the competitor can make a rational business decision 
(which also supports increased facilities) about when there is a critical mass 
of customers in a locale and it is worthwhile to invest in the competitor's own 
transport or access there (and thereby stop paying for mandated access). 
 

19. As in all of these wholesale access situations, the Commission can and does 
ensure that the incumbent is compensated for the use of incumbent facilities, 
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with a markup, so the incumbent is not only made whole but actually realizes 
a profit, albeit not a monopoly rent. 
 

20. If the Commission is serious that the endgame of Essential Services Decision 
is indeed stronger competition, it must be prepared to support mandated 
wholesale access until there are significant competitor facilities in place.  MTS 
has indicated that despite a serious investment schedule involving more than 
a billion dollars, it cannot hope to achieve that level of facilities in all locations 
in a two year time period.  Since MTS is the largest and most well-financed of 
the competitors in this market, other competitors cannot hope to even be as 
optimistic as MTS. 
 

Commission Has "Re-Regulated" Areas Before 
 
21. Perhaps more fundamentally, the Commission's reclassification of EAS and 

ETS between categories in the Essential Services Decision is not ground-
breaking nor indeed does it require extensive regulatory soul-searching.  The 
Commission has done this before and done it bigger. 
 

22. In Telecom Decision CRTC 2010-445, Modifications to forbearance 
framework for mobile wireless data services, the Commission reasserted its 
powers and duties under section 24 and subsections 27(2), 27(3), and 27(4) 
of the Act in relation to wireless data services, despite the fact it had 
unconditionally forborne from regulation of wireless data in previous 
regulatory decisions.  The Commission noted in Decision 2010-445 that: 
 

The Commission notes that a framework that provides for the 
application of section 24 and subsections 27(2), 27(3), and 27(4) of 
the Act to mobile wireless data services would be consistent with 
the forbearance regimes applicable to mobile voice services and to 
retail Internet services. The Commission considers that amending 
the forbearance framework to provide for such application is 
appropriate and will enable it to address, among other things, 
unjust discrimination and undue preference issues with respect to 
the provision of mobile wireless data services by Canadian carriers.  
[Emphasis added.] 

 
23. In the present case, it would be consistent with the essential services 

framework to reclassify EAS and ETS given the data on Ethernet and 
business data services in the last four years.  This is because the decision to 
grant "prospective forbearance" in relation to the services deemed by the 
Commission to be mandated non-essential subject to phase out was based 
on a determination that it would: "not be likely to impair unduly the 
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establishment or continuance of a competitive market for those services."5  In 
PIAC's view, MTS and the Commission's own figures regarding the business 
data market now demonstrate that that determination, at the present time, is 
not longer correct. 
 

24. PIAC submits that the Commission, in the Essential Services Decision, could 
not fetter its discretion to reconsider a classification leading to forbearance if 
the factual requirements for forbearance were not met at the date of the 
expected phase-out - or before - whatever "regulatory certainty" the 
Commission wished to signal to industry participants.6  
 

Effect of the Policy Direction 
 

25. The incumbents likely will argue that the reclassification is not in accord with 
the Policy Direction.  In fact, to not re-classify would not be in accordance with 
the Policy Direction, given the change in the market demonstrated by MTS. 

 

                                                 
5  See Telecom Decision CRTC 2008-17, Revised regulatory framework for wholesale services and 
definition of essential service, 3 March 2008 at paras. 117-118, citing subs. 34(3) of the 
Telecommuncations Act. 
6  See Bell Canada v. Canada (Attorney General) (2011), 2011 FC 1120, [2011] F.C.J. No. 1375: 
 

88     First, Bell maintains that the "the CRTC had already fully considered the 
competitive bidding issue in Decisions 2006-9 and 2007-15." As a matter of law, 
however, it is my view that while the CRTC may refer to and take guidance from its 
earlier decisions, those decisions cannot dictate its subsequent decisions. The CRTC is 
not bound by precedent and has a legal obligation not to fetter its discretion. As stated in 
Macauley and Sprague's Practice and Procedure Before Administrative Tribunals: 
 

... the notion of stare decisis is not applicable in the administrative sphere. 
Agencies are not only at liberty not to treat their earlier decisions as 
precedent, they are positively obligated not to do so. [emphasis added [in 
original]] 

 
89     The principle that an administrative tribunal cannot use its previous decisions to 
fetter its discretion was established in Hopedale Developments Ltd. v Oakville (Town) 
(1965), 47 DLR (2d) 482 (ONCA) at 486. The Ontario Court of Appeal held in that case 
that it would have been an error of law for the Ontario Municipal Board to use precedent 
to limit the number of issues that it needed to address. Administrative tribunals are 
permitted to rely on principles articulated in previous decisions as long as the tribunal 
gives "the fullest hearing and consideration to the whole problem before it." 
 
90     The prohibition on exclusive reliance by an administrative tribunal on previous 
decisions includes not only factual and policy decisions but also legal determinations and 
is essential to ensure that administrative tribunals have the flexibility to respond to new 
circumstances on a case-by-case basis. The need for flexibility is particularly acute in the 
case of policy and factual determinations, such as those at issue in Decision 2010-805 
and the Petition. [Emphasis added.] 
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26. The Companies in their final reply argument in the Essential Services 
proceeding articulated their vision of the limited to non-existent place of 
wholesale access under the Policy Direction: 
 

4. Consistent with the Policy Direction, the Companies have 
provided the Commission with a path to meet the Governor in 
Council's direction to "rely on market forces to the maximum extent 
feasible" and, "when relying on regulation, [to] use measures that 
are efficient and proportionate to their purpose and that interfere 
with the operation of market forces to the minimum extent 
necessary".  End-to-end facilities-based competition is consistent 
with this directive – as is competition which relies on a combination 
of self-supplied and commercially-leased non-essential facilities, as 
well as essential facilities (if any) which meet a properly-
constructed test.  Competition which is artificially induced by 
mandating access to non-essential facilities is inconsistent with the 
Policy Direction.  [footnotes omitted]7 

 
PIAC expects the Companies or several of them will make essentially the 
same argument in response to the present application. 
 

27. PIAC notes that whatever the merits of the Companies' position that 
"mandating access to non-essential facilities is inconsistent with the Policy 
Direction" at the time of the Essential Services proceeding, that the 
Commission's view has become considerably more nuanced since and now 
requires mandated access to "non-essential" facilities where competition can 
be shown to be in fact unachievable in the near- to medium-term. 
 

28. As noted by MTS, the Commission has included as a key element of the 
promotion of competition, all the while stating it is consistent with the Policy 
Direction, a mandated wholesale requirement in the case of wholesale 
broadband DSL.8  Again, PIAC sees no appreciable difference between the 
services covered by that decision and those at issue in the present 
proceeding. 
 

29. MTS's recitation of the intransigence of Bell Canada in negotiations is 
powerful evidence that the present extent of competitors' facilities, at least in 
areas which are not highly overbuilt, are too limited to provide competitors 
with sufficient negotiating power to ensure a market-based solution to 

                                                 
7  Reply Argument of: Bell Aliant Regional Communications, Limited Partnership; Bell Canada; 
Saskatchewan Telecommunications; and Télébec, Société en commandite, 7 December 2007, Telecom 
Public Notice CRTC 2006-14, Review of regulatory framework for wholesale services and definition of 
essential service, at pp. 1-2. 
8  Telecom Regulatory Policy CRTC 2011-703, Billing practices for wholesale residential high-
speed access services, 15 November 2011 (TRP 2011 703) and TRP 2011-704, Billing practices for 
wholesale business high-speed access services. 
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Ethernet transport and access needs when faced with an entrenched 
incumbent rival with only incumbent incentives to reduce competition. 
 

30. MTS's proposal further is promoting economically efficient entry into the 
market as competitors build out as aggressively as can sustainably be 
managed, subject to securing customers (in all locations).  Restraining 
competitors to only the actual footprint of their own networks retards access 
by business customers looking to exercise their rights to choice of providers. 
 

31. The Policy Direction also requires, in s. 1(b)(iv) that: "if they [regulatory 
measures] relate to network interconnection arrangements or regimes for 
access to networks, buildings, in-building wiring or support structures, ensure 
the technological and competitive neutrality of those arrangements or 
regimes, to the greatest extent possible, to enable competition from new 
technologies and not to artificially favour either Canadian carriers or 
resellers." [Emphasis added.] 
 

32. MTS's strongest point in making this application is that the Commission 
should be, under the Policy Direction, enabling competition from new 
technologies.  That new technology now in business (and residential) data 
services is Ethernet (IP). 
 

Conclusion 
 

33. PIAC is concerned that business customers of data, without true competitive 
alternatives, will pay increasingly higher rates for data services which are so 
key to the modern economy.  It is PIAC's view that these costs are treated as 
overhead of these businesses and are passed indirectly to consumers. 
 

34. MTS's application for re-classification of EAS and ETS would help to put a 
competitive option in place for business customers.  The Commission's 
present classification of EAS and ETS has been overtaken by the reality that 
Ethernet (IP) is the future of data services.  Re-classification would do no 
violence to the Essential Facilities framework, nor to the Policy Direction, 
would not be breaking new ground and would promote real competitive 
alternatives in a limited marketplace. 
 

35. For these reasons, PIAC submits that MTS' application should be granted. 
 

***End of Document*** 


