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Introduction 

 

1. Canadian Network Operators Consortium Inc. (“CNOC”) is filing this intervention with respect to the 

above-cited application (“Application”) filed by Bell Aliant Regional Communications, Limited Partnership 

(“Bell Aliant”) and Bell Canada (collectively “Bell Companies”). 

 

2. In its Application, the Bell Companies are asking the Commission to review and vary Billing practices for 

wholesale residential high-speed access services, Telecom Regulatory Policy CRTC 2011-703, 15 November 

2011 (“TRP 2011-703”) so as to remove the impact of the following Commission adjustments to the Bell 

Companies' filed costs and use the resultant costs as the basis for determining the associated monthly access rates 

for the Bell Companies' wholesale residential fibre-to-the-node (“FTTN”) access services: 

 
a) Adjustments to exclude the wholesale FTTN-related network conditioning costs the Bell 

Companies incurred prior to July 2011 from their cost studies for their serving areas in 
Ontario and Québec; 

 
b) Adjustments to exclude the Bell Companies' wholesale-related FTTN development costs 

from their cost studies; 
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c) Adjustment of the annual capital unit cost changes that were used by the Bell Companies 
in their cost studies for access-driven equipment equal to minus 5%; 

 
d) Adjustments related to the Bell Companies' FTTN Digital Subscriber Line Access 

Module (DSLAM) costs, namely, the capping of the labour component of those costs at 
40% of the total FTTN DSLAM costs and the adjustment of the civil work portion of the 
DSLAM labour costs to reflect a life estimate of 18 years rather than the life of the 
DSLAM equipment, which is the life estimate the Bell Companies used; and 

 
e) Adjustments to reflect a 10-year study period rather than a 5-year study period in the Bell 

Companies' cost studies. 
 

3. If the relief requested in item a) above is not granted, the Bell Companies seek Commission approval 

for revised access rates for those services that reflect costs that are calculated based on the approach of performing 

the network conditioning individually for each customer who orders an FTTN-based service, rather than for an 

entire distribution area where the Companies intend to offer high-speed FTTN services in anticipation of future 

demand for such services. 

 

There is nothing new in the Bell Companies’ Application, other than an attempt to game the regulatory 
process to extract additional revenues from wholesale customers in an unjustified manner – the 
Application should be rejected 
 

4. As a preliminary matter, CNOC notes that there is nothing new in the Bell Companies’ Applications, with 

the exception that the Bell Companies are now proposing to game TRP 2011-703 by changing their network 

conditioning practices on a going forward basis in an unjustified attempt to extract additional inflated revenues 

from their wholesale customers. That is a practice that the Commission should not condone or reward. 

 

5. Leaving that issue aside, the Application contains the same (albeit embellished) arguments that Bell 

Companies made in the proceeding leading to TRP 2011-703. The Bell Companies really don’t have anything 

new that is material to add; they simply disagree with various factual findings made by the Commission. Such 

disagreement is neither a necessary nor a sufficient reason for the Commission to grant any of the relief sought in 

the Application. 
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6. Section 52(1) of the Telecommunications Act1 (“Act’) provides: 

 
“The Commission may, in exercising its powers and performing its duties under this Act or 
any special Act, determine any question of law or of fact, and its determination on a 
question of fact is binding and conclusive.” (Emphasis added.) 

 

7. The Commission has a very broad discretion in how it discharges its duty to ensure that rates are just and 

reasonable. As Gonthier J. wrote for a unanimous Supreme Court of Canada at page 1740 Bell Canada v. Canada 

(Canadian Radio-television and Telecommunications Commission):2 

 

“It is obvious from the legislative scheme set out in the Railway Act and the National 
Transportation Act that the appellant has been given broad powers for the purpose of ensuring 
that telephone rates and tariffs are, at all times, just and reasonable. The appellant may revise 
rates at any time, either of its own motion or in the context of an application made by an 
interested party. The appellant is not even bound by the relief sought by such applications and 
may make any order related thereto provided that the parties have received adequate notice of 
the issues to be dealt with at the hearing.” (Emphasis added.) 

 

8. So long as a rate-making decision of the Commission does not impair the Bell Companies’ ability to earn 

a return sufficient to pay reasonable dividends and attract capital, they cannot be heard to complain, simply 

because the Commission set a rate using costing assumptions (i.e., findings of fact) with which the Bell 

Companies disagree.3 They have not made a claim that the findings of fact which they now dispute would put 

them in a position where they could not pay reasonable dividends or attract capital, nor could they make such a 

realistic claim. 

 

9. What the Bell Companies are entitled to recover are costs prudently incurred to provide the wholesale 

services mandated by the Commission and not any costs that they incur or wish to incur. 

 

  

                                                      
1  S.C. 1993, c. 38. 
2  [1989] 1 S.C.R. 1722 (“Bell Canada v. CRTC”). 
3  See Bell Canada v. CRTC, supra, at page 1748. 
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10. CNOC’s views are further bolstered by paragraph 32(g) of the Act which provides: 

 

“(1) The Commission may, for the purposes of this Part, … 
 

(g) in the absence of any applicable provision in this Part, determine any matter and 
make any order relating to the rates, tariffs or telecommunications services of 
Canadian carriers”. 

 

11. Accordingly, CNOC opposes the application in its entirety. Additional reasons in support of that 

opposition are set out below. The failure by CNOC to address any argument or issue raised by the Bell 

Companies in their Application should not be construed as agreement by CNOC where doing so is contrary to 

CNOC’s interests. 

 

The Bell Companies are not entitled to have network conditioning costs incurred prior to July 2011 
included for rate setting purposes 
 

12. The Bell Companies complain that certain network conditioning costs incurred prior to July 2011 in 

their Ontario and Quebec serving areas were excluded for wholesale rate-setting purposes on the basis that 

these costs were neither prospective nor incremental to the introduction of wholesale high-speed services.4 

The Bell Companies claim that this has given wholesale customers a free ride and that “it is illogical that the 

Commission should approve the network conditioning costs of network providers who follow the practice of 

network conditioning each line as demand arises, like Bell Aliant in its Atlantic region, where this practice is 

judged to be more efficient but reject the more cost-effective approach of conditioning all accesses in an entire 

area in anticipation of demand for high-speed access services, be it ultimately retail or wholesale, which is the 

case for the Companies within their Ontario and Québec serving areas”.5 

 

13. The Bell Companies made extensive submissions in support of the same positions in the proceeding 

leading to TRP 2011-703.6 These submissions are well summarized in the CNOC Final Argument dated 29 

July 2011 in the proceeding leading to TRP 2011-703. 

 
                                                      
4  Bell Companies’ Application, at paragraph 12. 
5  Id., at paragraph 13. 
6  See, e.g., The Companies(CRTC)15Sep10-109 Update, page 4 of 5, TN BA367 and TN BC7310, Attachment, Cost Study, 

page 7 and See The Companies(CRTC)04Feb11-101 b), where the Bell Companies’ explained the purpose of network 
conditioning and staked out their corresponding positions on cost recovery. 
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14. In TRP 2011-703 the Commission carefully considered the Bell Companies’ arguments relating to 

the regulatory treatment of network conditioning costs.7 In accordance with long-established Phase II 

principles, the Commission rejected the inclusion of historical costs (i.e., those incurred prior to July 2011), 

as it was entitled to do.8 

 

15. With regard to the treatment of prospective network conditioning costs, the Commission 

distinguished the portion of those costs that should be recognized in the Bell Companies’ cost studies 

depending on the network conditioning practices of the Bell Companies in Ontario and Quebec vs. the 

corresponding practices of Bell Aliant in Atlantic Canada. At paragraphs 129 and 130 of TRP 2011-703 the 

Commission said: 

 

“With regard to network conditioning costs, the Commission notes that Bell Aliant in 
Atlantic Canada performs network conditioning activities individually for each retail 
customer who orders an FTTN-based service. The Commission therefore considers that the 
network conditioning costs attributed to Bell Aliant in Atlantic Canada’s wholesale FTTN-
based services are appropriate. 
 
The Commission notes that, in contrast with Bell Aliant in Atlantic Canada’s practice, the 
Bell companies condition an entire distribution area where they intend to introduce retail 
broadband services, including IPTV….” (Emphasis added.) 

 

16. In other words, the Commission noted that the Bell Companies perform network conditioning by 

distribution areas where they intend to introduce both (wholesale and retail) broadband services and their 

own IPTV services which are of no benefit to wholesale customers. On this basis, the Commission quite 

rationally, only allowed the inclusion of 50% network condition costs incurred in this manner for wholesale 

rate-setting purposes: 

 

“With respect to the proposed network conditioning costs incurred between July 2011 and 
the end of 2014, the Commission considers that 50 percent of those costs should be 
removed to recognize that the Bell companies incur network conditioning activities to 
permit the simultaneous offering of retail Internet and IPTV services.”9 (Emphasis added.) 

 

                                                      
7  TRP 2011-703, at paragraphs 128 – 131. 
8  Id., at paragraph 131. 
9  Ibid. 
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17. On the other hand, it makes perfect sense for 100% of network conditioning costs to be attributable 

to a wholesale service, in the situation faced by Bell Aliant where the network conditioning is performed in 

order only to fill an order for a wholesale service.  

 

18. There is nothing unreasonable about the different treatment of network conditioning for the Bell 

Companies in Ontario and Quebec vs. Bell Aliant in the Atlantic Provinces, based on the different causal 

links triggering this activity in each case. Accordingly, the Bell Companies’ argument that such different 

treatment gives wholesale customers a free ride or creates perverse incentives for the Bell Companies to 

perform these activities in a less efficient manner in Ontario and Quebec are without merit and should be 

dismissed. The changes proposed by the Bell Companies to the treatment of network conditioning costs 

should be rejected. 

 

Attempts by the Bell Companies to game the regulatory process by changing their network 
conditioning practices in order to have 100% of network conditioning costs recovered through 
wholesale rates on an individual customer basis should not be accepted through the approval of 
excessive network conditioning costs 
 

19. At paragraph 21 of their Application, the Bell Companies state: 

 

“The Companies note that if the Commission were to disagree with the Companies' request to 
not remove the Companies' pre-July 2011 network conditioning costs from their cost studies, 
then the Companies are prepared to consider changing their network conditioning practice in 
Ontario and Québec to the practice that is currently followed by Bell Aliant in its Atlantic 
region.  That is, the Companies may change their practice in those provinces to perform the 
network conditioning activities individually for each customer who orders an FTTN-based 
service, rather than condition an entire distribution area where they intend to introduce these 
services.  Since the Commission already approved network conditioning costs that are 
associated with that approach, the Companies submit that if they were to adopt the same 
approach, then the Commission should also approve the Companies' network conditioning costs 
estimated using that approach.” 
 

20. CNOC is not in a position to comment specifically on the costs that the Bell Companies would seek to add 

for wholesale rate-setting purposes if they were to adopt an individual demand driven approach to this activity 

because all of the relevant information has been filed in confidence. However, CNOC finds it curious that the Bell 

Companies would be prepared to embark on this path given the following admission: 

 



Page 7 
 
 
 

“The Companies' assessments discussed above demonstrate that their approach to network 
conditioning in Ontario and Québec, namely the approach of pre-conditioning an entire area 
before demand arises, is by far the more cost-effective approach in those areas than the 
alternative approach of doing the network conditioning only as demand arises.  The monthly 
cost per access associated with the former approach, based on the 10-year study period, is 
 # whereas the equivalent cost under the alternative less cost-effective approach is 
  #.” (Emphasis added.) 

 

21. The Bell Companies admit that the approach of pre-conditioning entire areas is significantly less costly 

than network conditioning as individual demand arises. By contrast, under the alternative approach proposed by 

the bell Companies, they are only going to recover network conditioning costs from wholesale customers as end-

users are added by wholesale customers. It is highly unlikely that if they adopt the approach of recognizing higher 

costs on a case-by-case basis, they will raise their own retail rates to charge their retail customers for this activity 

as they perform network conditioning on an “on demand” basis. In addition, under this alternate approach, the Bell 

Companies would be giving up the 50% of network conditioning costs approved in TRP 2011-703 when this 

activity is performed on an area-wide basis. 

 

22. Under these circumstances, it would only make sense for the Bell Companies to change their network 

conditioning practice from the area model to an on demand model if the costs that the Bell Companies seek to add, 

for wholesale rate-setting purposes, to existing network conditioning costs already approved by the Commission 

are exorbitantly excessive. The Commission should not condone or reward this type of regulatory gaming by 

approving such inflated costs. 

 

23. CNOC urges the Commission to scrutinize the additional costs claimed by the Bell Companies under this 

scenario and reduce them to reasonable and clearly justifiable levels. Once that occurs, it is doubtful that the Bell 

Companies will have any incentive to change their network conditioning practices in Ontario and Quebec. 

 

Wholesale-related FTTN development costs should remain excluded from the Bell Companies’ costs 
for wholesale rate-setting purposes 
 

24. In the proceeding leading to TRP 2011-703, the Bell Companies sought to include the portion of their 

FTTN development costs that they attributed to their wholesale service offerings in their cost studies.10 The 

                                                      
10  Bell Companies’ Application, paragraph 33. 
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Commission considered the matter11 and rejected this request on the basis that these costs “are neither 

prospective nor the result of the offering of wholesale high-speed access services”.12 The Bell Companies 

have not provided any evidence justifying a deviation from the long established principles of excluding 

historical costs from Phase II studies. It is also clear based on the Bell Companies multi-year opposition to 

offering wholesale customers speed-matching via FTTN facilities that the Bell Companies did not develop 

FTTN services for the benefit of wholesale customers. This Commission ruling in TRP 2011-703 on this 

matter is entirely consistent with Phase II principles and the Bell Companies’ past conduct and, as such, 

should be upheld. 

 

The Commission’s ruling that FTTN-based service costs should be based on projected annual capital 
unit cost changes minus 5% for access-driven equipment is appropriate and should be upheld 
 

25. In TRP 2011-703, the Commission found that for all incumbent local exchange carriers (“ILECs”), 

an annual capital unit cost change of minus five percent for access-driven equipment provides a reasonable 

estimate of the impact of expected equipment capacity increases and unit cost reductions for this type of 

equipment over the study period.13 The Bell Companies now challenge this ruling.14 

 

26. The Commission made this ruling notwithstanding submissions made by the Bell Companies to the 

effect that “the capital increase factors (CIFs) used in their cost studies are asset-specific, are supported by 

thorough studies, and are the values that were filed with the Commission”15 (footnote omitted). The 

Commission’s ruling is very logical in light of the Commission’s finding the ILECs’ capital unit costs net of 

productivity increased factors “have decreased on average over the last four years by an amount that is 

significantly greater than the annual capital unit cost changes proposed in their cost studies”.16 

 

27. The Commission went on to explain the reasons for its ruling on this matter further as follows:17 

 

                                                      
11  TRP 2011-703, paragraph 124 
12  Id., at paragraph 128. 
13  Id., at paragraph 106. 
14  Bell Companies’ Application, at paragraph 38. 
15  TRP 2011-703, at paragraph 101. 
16  Id., at paragraph 103. 
17  Id., at paragraphs 104 and 105. 
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“The Commission considers that the historical changes in Internet-related capital unit costs 
demonstrate the suppliers’ ability to meet rising demand by increasing equipment capacity 
at a lower cost per unit due to technological advancements. The Commission also 
considers that, due to the rapid growth in Internet traffic and Internet applications, 
suppliers will further increase equipment capacity to meet increasing traffic demand, 
leading to further significant reductions in capital unit costs over time. 
 
The Commission notes that the ILECs’ proposed CIFs, which reflect corporate average 
unit cost changes for general classes of assets, are in line with the approved filing process 
set out in their regulatory economic study manuals. However, this does not preclude the 
use of service-specific capital unit cost changes that are deemed more appropriate.” 
 

28. The Commission’s forward-looking rulings on annual changes in ILEC CIFs were firmly grounded 

in the ILECs’ actual past experiences. In the proceeding leading to TRP 2011-703, the Bell Companies 

argued that historical price changes were not an appropriate proxy for future price changes.18 The 

Commission rejected the Bell Companies’ objections as it was entitled to do. The Bell Companies now 

simply restate the same arguments in their Application. They claim that the Commission ignored their 

approved CIFs and productivity increase factors (“PIFs”).19 They also argue that the Commission’s findings 

are not consistent with projected increases in labour costs and the smaller capacity of FTTN DLSAMs now 

being deployed. 

 

29. The reality is that the Commission did not ignore the approved increase factors. Paragraph 105 of 

TRP 2011-703, quoted in the preceding paragraph of this submission makes that abundantly clear.  

 

30. Based on all of the evidence before it, the Commission simply determined that in the present case, 

based on the evidence on the record of the proceeding, which included historical price changes not available 

when the Commission previously approved such increase factors, service-specific capital unit cost changes 

are more appropriate. This is a determination that the Commission was entitled to make and should be 

upheld. The Bell Companies have not adduced any new evidence that would warrant a deviation from the 

Commission’s ruling on this point.  

 

  

                                                      
18  Bell Companies’ Application, at paragraph 38. 
19  Id., at paragraph 43. 
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The Commission did not err in adjusting the Bell Companies’ FTTN DSLAM costs 

 

31. When it comes to labour and DSLAM costs, the Commission decided to cap the labour component of 

the cost at 40%20 and used a longer life of 18 years for the civil work portion of the Bell Companies’ labour 

costs.21 These are different factors than what the Bell Companies had proposed, which the Commission 

arrived at by examining all of the relevant evidence, including comparing the evidence tendered by other 

ILECs.22 

 

32. The Bell Companies disagree with the result and claim that: 23 

 

 The costs of other ILECs are not the same as those of the Bell Companies, some of which reflect 
billed amounts by external vendors; 

 
 The Commission disregarded the detailed cost information placed on the record of the proceeding by 

the Bell Companies regarding the material and labour components for each type of FTTN DSLAM 
equipment; 

 
 The Commission imposed the cap by noting that the cost at issue was based on input from subject 

matter experts, which is not the case; and 
 

 The capping of costs that were developed using the approved costing methodologies is inappropriate 
and inconsistent with Telecom Order CRTC 2008-237 (“TO 2008-237”). 

 

33. They also object to the Commission’s choice of a life of 18 years for the civil work portion of the 

Bell Companies’ labour costs.24 

 

34. As noted earlier in this submission, the costs that the Bell Companies are entitled to recover are costs 

prudently incurred to provide the wholesale services mandated by the Commission and not any costs that they 

incur or wish to incur. Accordingly, it was wholly appropriate for the Commission to compare the Bell 

Companies’ costs to those of other ILECs in order to determine a cap on the Bell Companies’ labour costs. 

 

                                                      
20  TRP 2011-703, at paragraph 121. 
21  Id., at paragraph 123. 
22  Id., at paragraphs 117 and 118. 
23  Bell Companies’ Application, paragraph 50. 
24  Id., at paragraph 71. 
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35. The Commission did not ignore the cost information placed on the record of the proceeding by the 

Bell Companies; the Commission simply disagreed with it in the end based on a number of relevant 

considerations, which is something the Commission was entitled to do. 

 

36. The Bell Companies’ concern that they had no subject-matter expert evidence on FTTN DSLAM 

labour costs is misplaced, since the subject-matter experts referenced, while not those of the Bell 

Companies, would have still provided evidence that was relevant for the Commission to take into account in 

setting caps on labour costs for all ILECs. Contrary to the Bell Companies’ assertion that costs and 

equipment lives of other ILECs are not relevant, the costs incurred, and equipment lives assumed, by other 

ILECs are relevant to the Commission’s quantification of what is reasonable for the Bell Companies to 

include in their cost studies. 

 

37. There is also nothing inappropriate when the Commission develops costs based on the actual 

information before it, rather than based purely on theoretical methodologies. The Commission always 

retains, and must exercise, its rate-setting jurisdiction in a manner that ensures that rates always remain just 

and reasonable. No Commission determination, including TO 2008-237 can fetter the Commission’s power 

to exercise its jurisdiction in a manner that ensures such an outcome. 

 

38. The Bell Companies also claim that the civil work portion of DSLAM labour costs  are unlikely to 

exceed the life estimate of the DSLAM equipment because new DSLAMs are likely to be placed at different 

locations than old DSLAMs. This is purely speculative and not consistent with claims made by other 

similarly situated ILECs. 

 

39. At the end of the day, there is nothing new in the arguments of the Bell Companies that would justify 

the adjustments that the Bell Companies seek to their FTTN DSALM costs. CNOC urges the Commission to 

dismiss this request as well. 
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The adjustment in the study period used in the Bell Companies’ cost studies from five to ten years is 
justified and appropriate 
 

40. The Bell Companies also disagree with the Commission’s decision to utilize a ten-year study period 

instead of the five-year period.  

 

41. The Bell Companies acknowledge that the Commission made this choice because:25 

 

 It would establish symmetry between the ILECs and the cable carriers; 
 

 A study period shorter than ten years would not permit the significant start-up costs of the service to 
be spread over an appropriate life for these costs, as required by the ILECs’ economic study manuals; 
and 

 
 A study period of 10 years would reflect potential reductions in capital unit costs that may occur over 

the years due to technological advancements and increases in network usage 
 

42. In response to the first point, the Bell Companies indicate that symmetry could have been achieved by 

shortening the study period for the cable carriers to five years.26 Once again, this is just a difference of opinion 

between the Bell Companies and the Commission which does not constitute a basis for a change to TRP 2011-703. 

 

43. The Bell Companies disagree with the Commission’s view that a ten-year study period is required to 

permit the significant start-up costs to be spread over an appropriate life for these costs, given that other services 

with large start-up costs have had shorter study periods.27 The Bell Companies also repeat all of the arguments 

they made in the proceeding leading to TRP 2011-703, which the Commission actually recited in that 

determination.28 Once again, this is just another difference of opinion between the Bell Companies and the 

Commission that does not warrant further consideration. 

 

44. Finally, the Bell Companies complain that a ten-year study period is too speculative with respect to the 

specific annual changes in capital costs that may occur over such a long time horizon or the values of all of the 

                                                      
25  TRP 2010-703, at paragraphs 92 and 93. 
26  Bell Companies’ Application, at paragraph 74. 
27  Id., at paragraph 75. 
28  Paragraph 91 of TRP 2011-703 recites these complaints which are repeated in the Bell Companies’ Application at paragraph 

77. 
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other inputs, including potential additional expenditures that may have to be incurred, that must also be taken into 

account in the cost study.29 The solution to this problem is not a shortening of the study period, but rather annual 

reviews of the relevant peak demand and cost inputs. 

 

45. As advocated by CNOC in its application to review and vary TRP 2011-703 and Telecom Regulatory 

Policy CRTC 2011-704 (“TRP 2011-704”),30 CNOC opposes any deviation from rate-setting based on the 

existing annualized costing approach over a ten-year study period, but does support annual reviews of the 

rates struck to ensure that the going in assumptions regarding peak traffic patterns and the costs that ILECs 

and cable carriers (collectively “Incumbents”) incur for telecommunications facilities. 

 

46. As long as the going in assumptions used to determine capacity rates remain appropriate, subject to 

the implementation of the other changes sought to the rates in the CNOC R and V Application, the capacity 

rates would not change. However, given the sensitivity of those rates to peak traffic patterns and incumbent 

network costs, where changes in these categories of cost drivers do occur, rates would be adjusted 

accordingly. This approach should ensure that Incumbents are always appropriate levels throughout the ten-

year study period, neither being undercompensated, nor being overcompensated. 

 

Conclusion 

 

47. In conclusion, CNOC urges the Commission to reject the Bell Companies’ Application for all the reasons 

set out above and to grant the relief proposed by CNOC instead. 

 

Yours very truly, 

 

 
William Sandiford 
Chair of the Board and President 
 
Copy:  Denis E. Henry, Bell Aliant Regional Communications, Limited Partnership (by email) 
 Jonathan Daniels, Bell Canada (by email) 

                                                      
29  Bell Companies’ Application, at paragraph 81. 
30   CNOC Application to Review and Vary TRP 2011-703 and TRP 2011-704, 2 March 2012 (“CNOC R and V Application”), at 

paragraphs 91 and 88. 
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 TNC 2011-77 Distribution List (by email) 
 Chris Seidl, CRTC (via email) 

Lynne Fancy, CRTC (via email) 
Tom Vilmansen, CRTC (via email) 
Yvan Davidson, CRTC (via email) 
Martin Brazeau, CRTC (via email) 
Suzanne Bédard, CRTC (via email) 
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