
 

 
Canadian Network Operators Consortium Inc. 

 

Consortium des Operateurs de Réseaux Canadiens Inc. 
 

 

107-85 Curlew Drive, Toronto, ON, M3A 2P8 
 

(416) 613-CNOC 
www.cnoc.ca 

 

April 2, 2012 
 
 
FILED VIA ACCESS KEY 
 
John Traversy 
Secretary General 
Canadian Radio-television and 
 Telecommunications Commission 
Gatineau, Quebec 
K1A 0N2 
 
Dear Mr. Traversy, 
 
Subject:  Rogers Communications Partnership Application to review and vary Telecom 

Regulatory Policy CRTC 2011-703 (CRTC File No. 8662-R28-201201699) 
 

Introduction 

 

1. Canadian Network Operators Consortium Inc. (“CNOC”) is filing this intervention with respect to the 

above-cited application (“Application”) filed by Rogers Communications Partnership. (“Rogers”). 

 

2. In its Application, Rogers is asking the Commission to review and vary Billing practices for wholesale 

residential high-speed access services, Telecom Regulatory Policy CRTC 2011-703, 15 November 2011 (“TRP 

2011-703”) as follows: 

 

Variances Specific to Rogers 

 

 Approve Rogers’ use of a capital augmentation trigger of 60%, consistent with Rogers’ 

practice of segmenting nodes and adding CMTS ports when volume reaches 60% of capacity 

during peak periods measured at the 95th percentile.  
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 Approve Rogers’ use of a four-year life cycle for CMTS cards, consistent with Rogers’ 

practice and the Commission’s previous decision on this issue when a four year life cycle was 

approved. 

 

 If the Commission determines that the Staff determination regarding traffic increments in its 

February 10, 2012 letter is correct, vary the Decision such that the capacity charge will be 

applied to both upstream and downstream traffic increments in order that Rogers can recover 

its costs associated with total traffic. Or alternatively, vary the capacity charge so that it 

recovers total costs based only on downstream increments where the capacity charge is 

calculated using a consistent denominator; namely, downstream gigabytes. If Rogers’ 

interpretation is correct that the Decision intended the capacity charge be applied to upstream 

and downstream increments there is no need to vary the Decision in this respect. Rather, the 

Commission can approve the revised tariff page 97A filed on February 10, 2012, as amended. 

 

Variances Applicable to All Cable Carriers  

 

 Permit Rogers and the other companies to recover 100% of the expense that they incur to 

process and resolve trouble tickets related to TPIA service.  

 

 Reduce the annual productivity assumed for Cable Carrier access capital costs of -10% to the -

5% level assumed for the ILECs.  

 

 Eliminate the singular variable change made by the Commission as a result of moving the 

start-date of the costing study forward by 9 months (i.e., the capital cost reduction of 7.5%) 

and maintain the internal consistency of the costing models. Alternatively, adjust the rates that 

are effective on February 1, 2012 to reflect increased costs associated with increased traffic 

volumes and inflation for the nine month period that the Commission reduced unit capital 

costs by 7.5% – again to maintain the internal consistency of the model. 
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3. CNOC opposes the application in its entirety for the reasons set out below. The failure by CNOC to 

address any argument or issue raised by Rogers in its Application should not be construed as agreement by 

CNOC where doing so is contrary to CNOC’s interests. 

 

Background 

 

4. In its Application, Rogers takes issue with a number of findings made by the Commission 

specifically with respect to Rogers and others relating to Rogers as well as Cogeco Cable Inc. (“Cogeco”), 

Shaw Cablesystems G.P. (“Shaw”) and Videotron G.P. (“Videotron”). These four carriers are hereinafter 

collectively called the “Cable Carriers” and each is individually called a “Cable Carrier”. 

 

Rogers capacity augmentation trigger is consistent with prior Commission determinations and 
Rogers’ current reality and should not be changed 
 

5. Rogers claims that it has been augmenting its network when it reaches 60% of theoretical capacity 

using a 95th percentile calculation.1 Therefore, Rogers objects to having a 75% capacity trigger imposed on 

it in TRP 2011-703 based on the practices of the other Cable Carriers.  

 

6. In its submissions,2 Rogers appears to suggest that the Commission approved a capacity trigger or 

working fill factor (“WFF”) of 75% in Telecom Decision CRTC 2006-77 (“TD 2006-77”) and then went on 

to use that factor indiscriminately in TRP 2011-703 to justify the use of a 75% WFF for Rogers despite the 

evidence that Rogers adduced to the effect that its WFF is 60%. This is not what the Commission did in TD 

2006-77 and does not appear to be what the Commission did in TRP 2011-703. 

 

7. TD 2006-77 did not approve a 75% WFF for node segmentation; it approved assigning 75% of node 

segmentation costs to third party Internet access (“TPIA”) and retail Internet access, with the other 25% 

being assigned to Cable Carrier broadcasting/other activities.3 Therefore, the WFF for an overall node 

segment is higher than the WFF for the TPIA and retail Internet portion. In other words, if Rogers is 

claiming a WFF of 60% for TPIA and retail Internet and that only represents 75% of the segmentation costs, 

                                                      
1  Rogers Application, paragraph 11. 
2  Id., at paragraph 12. 
3  TD 2006-77, at paragraph 93. 
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the 60% figure has to be grossed up by 33% (divided by 75%) to take into account the broadcasting/other 

activities before it can be applied as a node segmentation trigger for TPIA. That yields an 80% figure. 

Accordingly, the Commission did not commit any error in employing a 75% capacity trigger for Rogers if 

that is, in fact, what it did. 75% is actually generous. Therefore, there is no reason for the Commission either 

to recalculate Rogers’ costs based on a 60% trigger or to recalculate Rogers’ peak conversion factor using a 

75% capacity trigger. Rogers is properly recovering its augmentation costs under the regime established in 

TRP 2011-703.  

 

8. What the Rogers Application does point out is the sensitivity of capacity rates to the assumed peak 

conversion factor. At paragraph 20 Rogers states: 

 

“Second, use of a 60% trigger results in Rogers achieving a higher peak throughput and 
therefore having a higher peak conversion factor (kbps per Gigabyte of Volume at the 95th 
percentile) which under the Commission’s methodology for setting the capacity rates, produces 
a lower usage rate for Rogers TPIA service. This can be seen by looking at the rates for Cogeco 
and Videotron. In most instances, they have reasonably similar access rates to Rogers but 
Cogeco’s usage rate is 115% higher and Videotron’s is 51% higher. The only reason for this is 
that they have a lower peak conversion factor.” 

 

9. In a study performed by Analysis Group Inc. (“AGI”)4 and filed by CNOC in support of its own 

application to review and vary TRP 2011-703 and Telecom Regulatory Policy CRTC 2011-704 (“TRP 

2011-704”),5 AGI noted:6 

 

“The peak capacity utilization that is derived within this costing model is potentially 
inconsistent with the actual peak utilization faced by independent ISPs. Independent ISPs are 
charged, under the capacity based model, at the peak Mbps they require in a given month.  This 
peak Mbps figure is not calculated by extrapolating from overall monthly usage – but is 
calculated as the highest average Mbps transmission rate in a given month.  Usage of monthly 
gigabyte consumption and conversion rates to project costs may lead to incorrect conclusions 
about the affordability and reasonableness of rates set under CRTC 2011-703. 

It is not possible to calculate a GB/month to Mbps conversion in any forward looking way with 
the expectation of it enduring over time. The only way this could be achieved would be with 
many years of historical and consistent data. Such data does not exist for Internet usage. This is 

                                                      
4  “Report on the impact of capacity-based wholesale tariffs on independent ISPs”, Analysis Group Inc., February 27, 2012 

(“AGI Report”). 
5  CNOC R and V Application. 
6  At paragraphs 20 and 21. 
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because Internet usage patterns have changed significantly over time. According to CNOC 
members, there has never been a stretch of time on the Internet of consistent usage patterns that 
could be used to build such a historical model.” 

 

10. Using peak traffic measurements, rather than converted estimates based on monthly traffic volumes to 

derive capacity rates and ensuring that the peak traffic measurements used in the derivation of these rates are 

accurate is extremely important as capacity rates are very sensitive to peak traffic. 

 

11. Nothing in TRP 2011-703 suggests that the Commission tested the reasonableness of using conversion 

factors or the levels of the factors provided by Bell Aliant Regional Communications, Limited Partnership and 

Bell Canada (collectively “Bell Companies”), Cogeco Cable Inc. (“Cogeco”), Rogers Communications 

Partnership (“Rogers”) and Videotron G.P. (“Videotron”), despite the Commission’s acknowledgment that a lack 

of proper correlation between monthly volume and peak usage can lead to incorrect cost assessments.7 On the 

other hand, MTSA Allstream Inc. (“MTSA”) provided peak data to the Commission directly and its capacity rate 

is much lower than the others.8 

 

12. A method of calculating capacity rates that is based on the conversion of monthly traffic volumes to peak 

traffic estimates raises serious questions about the reasonableness and affordability of the capacity rates approved 

for Bell, Cogeco, Rogers and Videotron. 

 

13. As time goes by and traffic patterns change, the disconnect between directly measured and reasonably 

estimated peak traffic numbers and the peak usage data derived using volume to peak traffic conversions will only 

increase, leading to capacity rates that are less and less economically appropriate for promoting competitive 

neutrality. 

14. It is for these reasons that, in the CNOC R and V Application, CNOC is seeking an order from the 

Commission reducing the capacity rates established in TRP 2011-703 for Bell, Cogeco, Rogers and Videotron 

following an adjustment to the method used for calculating those rates, such that the method is based on the peak 

traffic capacity used on those Incumbents’ networks in a given month, rather than on monthly traffic volume to 

traffic peak conversions. 

                                                      
7  TRP 2011-703 at paragraph 47. 
8   MTSA’s approved capacity rate is $281.00 per Mbps, whereas the corresponding rates for Rogers, Videotron, the Bell 

Companies and Cogeco are $1,251, $1,890, $2,213.00 and $2,695 Mbps, respectively. 
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15. For all of these reasons, Rogers’ request for a change to its augmentation trigger should be rejected.  

 
The CMTS equipment life should not be altered 
 

16. Rogers’ second complaint is that its cable modem terminating system (“CMTS”) equipment life 

should be reduced from five years to four years to reflect Rogers’ actual practice. 

 

17. The Commission has a very broad discretion in how it discharges its duty to ensure that rates are just and 

reasonable. As Gonthier J. wrote for a unanimous Supreme Court of Canada at page 1740 Bell Canada v. Canada 

(Canadian Radio-television and Telecommunications Commission):9 

 

“It is obvious from the legislative scheme set out in the Railway Act and the National 
Transportation Act that the appellant has been given broad powers for the purpose of 
ensuring that telephone rates and tariffs are, at all times, just and reasonable. The appellant 
may revise rates at any time, either of its own motion or in the context of an application 
made by an interested party. The appellant is not even bound by the relief sought by such 
applications and may make any order related thereto provided that the parties have received 
adequate notice of the issues to be dealt with at the hearing.” (Emphasis added.) 

 

18. So long as a rate-making decision of the Commission does not impair Rogers’ ability to earn a return 

sufficient to pay reasonable dividends and attract capital, Rogers cannot be heard to complain, simply because the 

Commission set a rate using costing assumptions with which Rogers disagrees.10 Rogers has not made a claim 

that the Commission’s adjustments to Rogers’ CMTS life has put Rogers in a position where it could not pay 

reasonable dividends or attract capital, nor could it make such a realistic claim. 

 

19. What Rogers is entitled to recover are costs prudently incurred to provide the CMTS functionality 

required to provide TPIA and not any costs that Rogers incurs or wishes to incur. 

 

20. For this reason, the Commission often uses benchmarking with reference to other carriers when setting 

rates for incumbent wholesale services and has done so in the past when setting Cable Carrier TPIA rates. More 

specifically, at section 45 of TD 2006-77 the Commission stated: 

                                                      
9  [1989] 1 S.C.R. 1722 (“Bell Canada v. CRTC”). 
10  See Bell Canada v. CRTC, supra, at page 1748. 
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“The Commission notes that, consistent with past practice, in this Decision it takes into 
account the appropriate comparisons across services and cable carriers of the detailed 
cost inputs, unit costs and assumptions in its analysis and determinations with respect to the 
proposed TPIA cost estimates. In this regard, the Commission notes that, where appropriate, 
it has made adjustments to certain costs as a result of detailed cost comparisons where 
costing issues had not been raised in parties' comments.” (Emphasis added.) 

 

21. CNOC’s views are bolstered by paragraph 32(g) of the Telecommunications Act11 which provides: 

 

“(1) The Commission may, for the purposes of this Part, … 
 

(g) in the absence of any applicable provision in this Part, determine any matter 
and make any order relating to the rates, tariffs or telecommunications services of 
Canadian carriers”. 

 

22. The Commission applied a five-year life estimate to Rogers’ CMTS equipment as a result of the use 

of benchmarking, which is a practice that the Commission adopted as far back as TD 2006-77 and was 

entitled to adopt in TRP 2011-703, particularly in the absence of any specific evidence brought by Rogers 

on this point. 

 

23. Rogers claims that it did not have to be specific about claiming a four-year life for this type of 

equipment in the proceeding leading to TRP 2011-703 because it had done so previously.12 The reality is 

that it is up to Rogers to adduce specific evidence in support of its wholesale rate proposals. It did not do so 

in this instance and that failure should not be rewarded by allowing Rogers to make this claim successfully 

at this late stage when Rogers’ claim of a four year CMTS service life, and the appropriateness of a life of 

that duration, cannot be tested. 

 

24. For all of these reasons, Rogers CMTS service life should not be changed from five years to four 

years. 

 

  

                                                      
11  S.C. 1993, c. 38. 
12  Rogers Application, paragraph 36. 
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Cable Carrier trouble reporting and repair expense should not be altered 

 

25. Rogers’ objects to having trouble reporting and repair expenses set at 80% of the equivalent retail 

amount,13 even though this practice has been in place since TD 2006-77.14 

 

26. One significant reason that the Commission adopted this approach is articulated at paragraph 127 of 

TD 2006-77: 

 
“The Commission notes that ISPs that make use of TPIA service will provide their own 
technical support to address service problems reported by their retail end-users and would 
escalate service problems that they could not resolve to the cable carrier. The Commission 
expects that the cable carriers' technical support-related activities for TPIA service would be less 
than the corresponding activities related to their own retail Internet access services because of 
the up-front support provided by ISPs in servicing their own end-users.” 

 

27.  The Commission’s expectation that TPIA support should be less than retail support was, and 

remains, reasonable based on the fact that TPIA customers provide most of their own support and only 

escalate matters to the Cable Carrier that the TPIA customers cannot address on their own. 

 

28. As noted by Rogers, the Commission also expected Cable Carriers to improve efficiency in TPIA 

support over time.15 Rogers claims that this has not occurred due to the following factors:16 

 

 TPIA tickets are much more complex than the average trouble tickets received for Rogers’ own 
retail Internet customers; 

 
 Resolution of a TPIA trouble ticket is more difficult because Rogers must deal with the wholesaler 

as a middleman in the process, rather than dealing directly with the end-user; 
 

 Often, incorrect information is provided on the trouble ticket; and 
 

 Rogers often has to address DHCP trouble tickets caused by the lack of IP Addresses provided by a 
TPIA customer. 

 
                                                      
13  Id., paragraph 42. 
14  At paragraphs 127-130. This 80% figure is actually very high in any case since many TPIA issues are resolved by the TPIA 

customer’s service personnel and never reach Rogers. 
15  Id., at paragraph 128. 
16  Rogers Application, paragraph 44. 
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29. The reality experienced by TPIA customers is quite different than what Rogers describes. 

 

30. Ten years after launch, the support systems and practices of Cable Carriers for TPIA are vastly inferior to 

the support that they provide to their own retail operations.  

 

31. For example, when a TPIA customer provides a block of IP addresses to a Cable Carrier for deployment, 

it has no way of knowing when IP addresses are depleted in certain areas vs. others unless the Cable Carrier 

advises the TPIA customer accordingly. This does not always happen and then DHCP-related outages can occur. 

It is only in the last few months that Rogers indicated a willingness to provide a TPIA customer recurring reports 

that may help reduce this type of problem, which Rogers’ retail customers do not generally experience.   

 

32. Another source of DHCP outages is node splitting and insufficient coordination by the Cable Carrier with 

its TPIA customers to obtain more IP addresses from TPIA customers at that time to prevent these problems in 

those instances in which they occur. It is only recently that Rogers has agreed to advise TPIA customers when 

additional IP addresses will be required due to node splitting based on similar requirements that exist for Rogers’ 

retail customers. 

 

33. A significant number of trouble tickets also arise because Rogers’ installers do not properly tag TPIA 

service upon installation. As a result, other Rogers’ personnel disconnect the TPIA connection because they 

misinterpret the connections as cable signal theft. TPIA customers should not be paying for these mistakes 

through higher rates! 

 

34. Trouble tickets are also typically handled by way of email communications, and so it is often not possible 

for a TPIA customer to contact a live Cable Carrier support person to address an issue that may require 

coordinated efforts by the Cable Carrier and TPIA customer to resolve. 

 

35. For their part, TPIA customers have every incentive to be efficient in the reporting and treatment of 

trouble reporting and repair, since truck rolls that do not identify a problem associated with the Cable Carrier 

network often result in the payment of a diagnostic maintenance charge by the TPIA customer to the Cable 

Carrier. TPIA customers’ inability to reduce some of these calls further stems from the lack of an adequate tool 

provided by Rogers to monitor and troubleshoot cable modems. 
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36. In other words, while the Commission expected Cable Carriers to invest in TPIA trouble reporting and 

repair systems and processes to increase the efficiency with which these matters are addressed, the Cable Carriers 

generally, and Rogers specifically, have largely ignored the needs of TPIA customers in these areas. This neglect 

is not surprising, since it places TPIA customers at a competitive disadvantage relative to the Cable Carriers’ own 

retail customers. It would be a perverse outcome if the Cable Carriers were rewarded for this behavior by being 

allowed to increase the costs of TPIA reporting and repair expense to accommodate these practices. 

 

37. TPIA customers already suffer enough financially by having to pay diagnostic maintenance charges that 

could be avoided and having to deal with inferior service levels for trouble reporting and repair as a result of 

avoidable Cable Carrier inefficiencies. 

 

38. CNOC urges the Commission to maintain the expectations established in TD 2006-77 with respect to 

Cable Carrier TPIA trouble reporting and repair expense, as one means of creating an incentive for Cable Carriers 

to improve support to TPIA customers over time. 

 

Cable Carrier productivity improvements and mark-ups do not need to be changed 
 
 

39. Rogers objects to the application of a -10% productivity factor to Cable Carrier non-usage-sensitive (i.e., 

access) network components when the Commission only imposed a -5% productivity factor on incumbent local 

exchange carrier access network components. 

 

40. The Commission’s reasoning was set out at paragraph 107 of TRP 2011-703 as follows: 

 
“The Commission notes that the cable carriers’ historical changes in capital unit costs are not broken 
down between access-driven and usage-driven capital. The Commission further notes that the 
majority of the cable carriers’ equipment is usage-driven equipment.” 
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41. Rogers claims that it has demonstrated to the Commission, in response to Rogers(CRTC)20Apr11-1, that 

the majority of equipment is access driven. 17 CNOC is not in a position to comment in detail on the data 

involved, since it was filed in confidence with the Commission, but does find this statement puzzling. 

 

42. If what Rogers says is accurate, one would expect that, as in the case of the Bell Companies, there would 

not be much variability between different access rates for different speeds using the same technology. However, 

whereas the Bell Companies access residential wholesale access are stable across a wide variety of speeds (e.g., 

the monthly spread in rates for residential wholesale service accesses operating between 6 Mbps and 25 Mbps is 

$.30 showing a lack of usage sensitivity), a similar spread in the case of Rogers between access at 3 Mbps and 24 

Mbps is $6.75 (indicating a significant usage component), even though both the Bell Companies and Rogers have 

separate usage-sensitive capacity charges. 

 

43. In light of this evidence, CNOC is of the view that the conclusion reached by the Commission in 

paragraph 107 of TRP 2011-703 is correct and no change is required to the -10% factor for Cable Carrier non-

usage-sensitive (i.e., access) network components. 

 

A 10% increase in the markup included in Cable Carrier TPIA rates is not justified or appropriate 

 

44. Rogers complains that denying the Cable Carriers this additional markup is discriminatory since it was 

granted to the ILECs.18 Rogers also claims that the Commission’s attempt to justify an allegedly discriminatory 

mark-up treatment of Cable Carriers by reference to their superior rate of return is not justifiable since this 

difference is relatively minor and, in any event, is a legitimate cost element in determining the cost of providing a 

service.19 

 

45. The Commission’s reasons for not granting the Cable Carriers (including Rogers) and additional 10% 

markup on FTTN facilities were articulated as follows: 

 

“The Commission notes the cable carriers’ request that, for symmetry, they be allowed 
to apply the same additional 10 percent markup, since TPIA services are also provided 

                                                      
17  Id., at paragraph 48. 
18  Id., at paragraph 52. 
19  Id., at paragraph 54. 
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on an FTTN network. In the high-speed access decision, the Commission did not allow 
cable carriers to apply the additional markup because it considered that the rates for the 
cable carriers’ wholesale high-speed access services appropriately recognized the 
investments they had made to upgrade their networks. In making its decision, the 
Commission noted that the cable carriers’ cost of capital used to establish the rates for 
these services was higher than that of the ILECs and that the rates therefore 
appropriately captured the cable carriers’ risk. In the current proceeding, the cable 
carriers did not provide any evidence to demonstrate that circumstances have changed 
since the high-speed access decision was issued. Accordingly, the Commission denies 
the cable carriers’ request for the additional 10 percent markup.” (Emphasis added.) 

 

46. The principles relating to the markups that would be applied to ILEC and Cable Carrier rates were 

established in Wholesale high-speed access services proceeding, Telecom Regulatory Policy CRTC 2010-632 

(“TRP 2010-632”). What Rogers is seeking now is more of a review and variance of TRP 2010-632 than of TRP 

2011-732, yet nothing has changed since either decision was issued. 

 

47. It is important to note that the Commission’s determination to allow ILECs an additional markup of ten 

(10) percent on Phase II costs was to ensure that the imposition of a new speed-matching requirement on the 

ILECs “would not result in an undue disincentive for ILECs to continue to invest in FTTN facilities”.20 The 

cable companies have already been subject (and adhering) to a speed-matching requirement for five years 

(since TD 2006-77 was issued)21 and both the Cable Carriers and capital markets had adjusted to this reality 

as reflected in the Cable Carriers’ higher cost of capital relative to the ILECs. The current cost of capital 

borne by the Cable Carriers is quite sufficient to justify their current and ongoing investments in FTTN. 

 

48. As representatives of the Cable Carriers, including Mr. Engelhart of Rogers, testified on behalf of 

the Cable Carriers before the Commission in response to questioning by Commissioner Denton in the 

proceeding leading to TRP 2010-632: 

 

“COMMISSIONER DENTON:  Well, you know, you're sitting on a technology of coaxial cable 
that has a thousand, 10,000, a hundred thousand -- I do not know the figures -- but very significant 
increase of capacity over that which is available to the Telcos and the Telcos are playing catch up. 
 

                                                      
20  TRP 2020-632, at paragraph 46. 
21  The Cable Carriers’ speed matching obligation, also applicable to Rogers, is described at paragraphs 209 through 211 of TD 

2006-77. 
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Do you see yourselves as having the same incentives to put fibre out closer and closer to the home 
as the Telco industry? 
 
MR. FACCIA:  Again I'll start off and ask my colleagues to join in, if they wish. 
 
Yes, I believe that in order for us to continue to drive higher and higher speed capabilities that we 
need to do as we mentioned earlier, a lot of segmentation activity to drive the number of homes 
served on a node down to a lower and lower point to increase the capacity available to each home 
sitting on those smaller nodes. 
 
So, in order to do that, we've got to drive fibre deeper into the network, driving out fibre to the 
curb and at some point, in some instances, fibre to the premises in order to get that capacity to a 
smaller and smaller set of homes and users on that. 
 
COMMISSIONER DENTON:  Because basically supplying bandwidth is the game. 
 
MR. FACCIA:  Yes, I'd say so. 
 
MR. BRAZEAU:  Commissioner Denton, I'd just add that I don't think our investments are really 
driven by what the ILECs are doing, they're driven by what our customers are demanding. 
 
So, as long as they keep demanding for more services, better services then, you know, we will 
continue to invest and continue to provide those services and those enhancements to the network. 
 
COMMISSIONER DENTON:  I mean, I agree, I think that's exactly, customers demand higher 
and higher bandwidth and you're both responding, but one of you's sitting on a very considerable 
advantage at the moment. 
  
MR. ENGELHART:  Yes.  I mean, just to sort of supplement what Tony's saying and I think to 
respond to the implication in your question, the sort of paradigm shift, if you will, for us happened 
in, you know, the mid-90s when we went from one-way networks to two-way fibre rich networks.  
I guess you could say the early 90s was when that started. 
  
So, that's when we started spending money like drunks and we spent billions and the Ebit was not 
increasing and the market bailed on us, so we went through all those crises then in the 90s. 
 
And then starting, you know, in this decade things started to get better and we started to get 
revenues associated with those mass investments and now I think as reflected in your question, 
we're kind of doing more of the same.  We've got a lot of fibre out there.  Fibre is very deep in our 
networks and, as Mr. Faccia said, we're always making it deeper.  But it's pretty deep. 
 
We have a fibre-to-the-node infrastructure, we're going fibre to the curb in a lot of places and that 
enables us to then bolt the channels together and do things back in the head-end to increase 
capacity.  And so that's our next generation.”22 

                                                      
22  Telecom Notice of Consultation CRTC 2009-261-7, Transcript, Volume 3, paragraphs 470 through 4473. 
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49. In the well-established investment climate for the Cable Carriers just described, in which they have 

been and continue to be able to attract the required capital to invest in FTTN well ahead of the ILECs, there 

is simply no justification for the Commission to grant Cable Carriers an additional ten percent markup.  

 

50. The Policy Direction requirements for technological and competitive neutrality are not breached in 

situations such as this when different categories of incumbents are treated differently to recognize different 

economic circumstances. These requirements were actually observed in TRP 2010-632 by the granting of 

the additional markup to ILECs to place them on an equal footing with the Cable Carriers. The granting of a 

similar and unjustified markup to Cable Carriers would upset that balance, thereby breaching those 

requirements of the Policy Direction. 

 

51. The fact that Rogers must continue investing in fibre facilities, such as node segmentation and transport 

provisioning, is already encompassed by the fact that Rogers can and does recover these costs under the cost 

recovery methodology approved by the Commission for Cable Carriers in TD 2006-77.23 

 

52. Rogers will continue investing without any handout in the form of a ten percent increase in markup. For 

all of these reasons, Rogers’ request for an additional ten percent markup should be dismissed. 

 

No adjustment to the study period start date is required 

 

53. Rogers complains that by starting the study period nine months later Rogers had assumed in its cost study 

date, the Commission committed an error because the adjustment was limited to capital unit costs and did not also 

include other material variables, such as traffic volumes.24 Rogers’ preferred remedy appears to be for the 

Commission to restore the original start date of the study period (which was 1 September 2011).25 

 

54. What Rogers does not address is the fact that, by definition, capital unit costs are determined on the basis 

of the costs to meet a certain level of unit demand. Accordingly a reduction in capital unit costs (on the basis of 

                                                      
23  The Cable Carriers’ ability to recover these two types of costs was specifically addressed at paragraphs 89 through 93 and 97 

through 99 of TD 2006-77, respectively. 
24  Rogers Application, at paragraph 60. 
25  Id., at paragraph 64. 
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declining unit costs over time), would involve either reduced costs to meet the same level of demand or the same 

costs to meet a higher level of demand. In a demand growth environment, such as that involving Internet traffic, it 

would be the latter. 

 

55. Rogers appears to want to ignore this relationship between declining unit costs and demand. Declining 

unit costs already reflect increased demand met by the same level of costs. There is accordingly no reason to 

modify the demand projection for the new study start date. 

 
The capacity charge should not be altered to apply separately to upstream and downstream traffic given 
the derivation of the rate using a kbps/GB conversion factor 
 

56. Rogers makes the following argument at paragraph 70 of its Application: 

 

“The derived capacity charge recovers Rogers’ costs when it is applied to both upstream and 
downstream 100 Mbps increments because the gigabyte rate underpinning the 100 Mbps rate 
calculation includes both upstream and downstream bytes. In other words, since the 
denominator in the volume rate calculation upon which the Mbps rate is based is total gigabytes, 
including both upstream and downstream, the capacity rate must be applied to both upstream 
and downstream increments.” 

 

57. CNOC notes that the kbps/GB conversion factor critiqued above is used in Rogers’ calculations to 

derive a capacity factor that applies separately to upstream and downstream traffic. Given the problems with 

such a conversion factor described above, this kind of calculation proposed by Rogers should be rejected. 

 

Conclusion 

 

58. In conclusion, CNOC urges the Commission to reject Rogers’ Application for all the reasons set out 

above and to grant the relief proposed by CNOC instead. 

 

Yours very truly, 

 

 
William Sandiford 
Chair of the Board and President 
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Copy:  David Watt, Rogers Communications Partnership (by email) 
 TNC 2011-77 Distribution List (by email) 
 Chris Seidl, CRTC (via email) 

Lynne Fancy, CRTC (via email) 
Tom Vilmansen, CRTC (via email) 
Yvan Davidson, CRTC (via email) 
Martin Brazeau, CRTC (via email) 
Suzanne Bédard, CRTC (via email) 
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