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1.0 EXECUTIVE SUMMARY

1.01 The Commission's Long-Standing Process for Designating Information 
Confidential Does Not Constitute an Error in Law

E1. The Canadian Network Operators Consortium (CNOC) argues that the Commission 
erred in applying its procedures regarding the designation of  confidential information by 
failing to provide transparency and breaching principles of  procedural fairness.  The 
procedural entitlements of  a participant in a proceeding before the Commission are 
informed by the Commission's empowering legislation and the rules that have been 
implemented by the Commission under the authority of that legislation. Through both its 
enabling statute and the Telecommunications Act (the Act), the Commission itself  is 
granted the statutory authority to determine which procedures are best suited to satisfy 
its legislative mandate.  Over the course of the proceeding launched by TNC 2011-77, 
CNOC applied to have the Companies' confidential information disclosed with regards to 
18 separate items submitted through the procedures established by the Commission by 
filing an abridged version of documents.  Of these items, the Commission accepted 
CNOC's position that the public interest in disclosing certain of  the Companies' 
commercially sensitive information outweighed the harm of disclosure to the Companies 
with regards to six of  these 18 items.  With regards to other items, the Commission, 
under its statute, determined that the public interest in disclosure did not outweigh the 
potential harm of  disclosure of the Companies' commercially sensitive information and 
accordingly did not require that this information be disclosed.

E2. In any event, although there was no breach of procedural fairness rights, this application 
before the Commission is neither the appropriate forum, procedure, nor time for CNOC 
to raise any allegation with regards to a breach of procedural fairness during the tariffing 
process.  The Federal Court has instructed that an applicant "must raise an allegation of 
bias or other violation of natural justice before the tribunal at the earliest practical 
opportunity."  If  CNOC was of  the position that its procedural rights had been violated, 
this argument should have been raised during the course of the tariffing process itself, 
and not in the context of  this application in the hope of  getting a better outcome than the 
one which resulted from the tariffing process.
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1.02 The Commission Should Not Implement the CITT's Disclosure Process for 
Confidential Information

E3. The provisions of the Act indicate that Parliament intended the Commission itself to 
establish the most appropriate and efficient procedure for designating information as 
confidential in telecommunications proceedings.  The Commission has implemented a 
detailed and thorough procedure for determining the disclosure requirements in such 
proceedings.  The Commission requires clear justification and a balancing of interests in 
order to deviate from the presumption in favour of disclosure.  There is ample 
opportunity for all sides to be heard and to influence the Commission's determination 
through providing of  reasons for designations and through requests for disclosure.  
Conversely, Parliament has legislated a specific procedure for the CITT that grants 
counsel and experts for the parties' access to confidential information.  This does not 
mean that a similar procedure should or must be adopted by the Commission.  The 
Commission and the CITT have entirely different statutory purposes, procedures and 
mandates.

1.03 The Costs Underlying the Approved CBB Rates Are Not Based on the Conversion 
Between GB Monthly Usage and the Peak Hour in Kbps

E4. CNOC states that the Commission has erred in allowing Bell to develop cost estimates, 
which underlie the CBB rates, using traffic measured by volume in gigabytes (GB) over 
the course of a month instead of applying monthly peak traffic measurements in Kbps 
directly.  CNOC's statement is incorrect.  The Companies' costs underlying the CBB 
rates approved in TRP 2011-703 are based on the cost of a Kbps in the peak period.  As 
such, when the ISPs purchase 100 Mbps of bandwidth at the CBB rate, they are paying 
for 100 Mbps in the peak period, regardless of the monthly GB the ISPs' end-customers 
will actually consume.  The Companies' costs have been developed appropriately and 
CNOC's suggestion that a further adjustment is required has no basis.

1.04 The Use of "all service demand" to Develop Costs That Underlie  the CBB Rates Is 
Not Appropriate

E5. CNOC states that Bell's Capacity Rates are inflated as they were based on the demand 
for Internet services only, instead of  all services sharing network capacity.  In CNOC's 
view, the Commission has erred by not requesting providers to provide actual unit cost 
data and verifying how  those costs will be affected by this phenomenon.  Instead, 
according to CNOC, the Commission has inappropriately reduced these providers' 
capital unit costs in an arbitrary manner through annual adjustments which fail to reflect 
the extent of the decreases that CNOC would expect to occur.  This is incorrect.
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E6. The Companies used the Commission-approved Phase II costing methodology referred 
to as capacity costing to develop the capital costs associated with usage.  Under the 
capacity costing approach, the Companies are not calculating a cost per unit of  demand 
for all services making use of a shared asset, but rather a cost per unit of capacity of a 
shared asset which is in turn applied to the demand estimated for any service making 
use of  that asset.  Therefore, capacity costs are not directly a function of  the overall 
demand for a shared asset but rather a function of the usable capacity of  a shared asset.  
Capacity costs will thus change only if there are additional services that justify the 
purchase of larger, higher capacity and lower cost per unit network equipment.  The 
Commission has already acknowledged this possibility in TRP 2011703 by mandating a 
10% reduction in capital unit costs per year over the 10-year study period for usage-
driven equipment.  In the Companies' view, the significant cost decreases reflecting 
annual productivity gains more than adequately address CNOC's concern.

1.05 The Statistical Characteristics  of Peak Usage Do Not Lead to Overcompensation 
of Incumbents

E7. CNOC argues that due to the fact that the peak usage of individual independent ISPs 
occurs at different times, their combined peak usage will be less than the mathematical 
sum of their individual peak usage and that therefore CNOC will be paying for excess 
capacity that it will never use.  CNOC would like ISPs to be able to correlate the pre-
purchased CBB to their peak usage across all interfaces rather than pay for the capacity 
of their links.  This effectively is the 95th percentile model, a model which was considered 
but rejected by the Commission in TRP 2011-703.  The Companies note that when ISPs 
purchase Capacity-based usage, they are purchasing bandwidth in 100 Mbps 
increments that reflect the Companies' cost to provision that bandwidth in the peak hour, 
regardless of  whether the ISPs use that capacity in the peak hour of usage or outside 
that peak hour.  CNOC simply does not want to pay for its pre-ordered capacity even 
though the ISPs will have this capacity and will be able to use this capacity at any time.  
Clearly, contrary to CNOC's claims, no adjustment to the approved capacity rates is 
required as a result of the statistical characteristics of peak usage.
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1.06 Annual Reviews of CBB Rates Are Unnecessary and Burdensome

E8. In CNOC's view, annual reviews of  CBB rates are required because capacity rates are 
very sensitive to changes in peak traffic patterns and to decreasing costs the incumbents 
incur for telecommunications facilities.

E9. With respect to peak traffic patterns, CNOC is mistaken.  The CBB rates are based on 
the cost of a Kbps that occurs in the peak period.  ISPs can use this capacity at any time 
of day, regardless of  when the ISP's peak traffic actually occurs.  Similarly, increases in 
peak traffic demand have no impact on the costs underlying the approved capacity rates.  
If an ISP's demand increases, it can either order more capacity or manage its existing 
demand and capacity through various means.

E10. With regard to the impact of  declining costs for telecommunications facilities, CNOC has 
overlooked the fact that significant cost decreases are already built into the approved 
CBB rates.  In fact, in TRP 2011-703, the Commission mandated a 10% reduction in the 
capital costs for usage-driven equipment each year over a 10 year study period.

E11. CNOC has also overlooked the fact that if  annual reviews were mandated, the starting 
baseline rates prior to the review  would be very different (and significantly higher) than 
the current approved CBB rates.  The baseline costs would reflect in-year costs and not 
the 10-year average cost which the CBB rates are based on and which include an 
annual decline of 10% in capital costs over a 10-year study period.

1.07 The Nordicity Study is Flawed and Its Conclusions Are Unsupported

E12. In support of its application, CNOC commissioned Nordicity to undertake a costing 
analysis in order to test the reasonableness of the approved CBB rates.  Much of the 
data for the Nordicity analysis is drawn from Bell Canada's 2010 Deferral Account 
Broadband study.  This is a serious flaw in Nordicity's analysis.

E13. The Deferral Account cost study reflects the explicit costs that will be incurred to 
augment facilities in order to provide broadband service to 112 remote communities.  
Where facilities already exist, no additional costs for the use of those facilities were 
included in the study.  In contrast, the cost study underlying the approved CBB rates is 
based on Capacity Costing methodology which is used to value plant that is shared and 
estimates the cost of an additional Kbps in the Companies' entire network, not just in 
remote communities.  Where facilities already exist, the cost of  these facilities is still 
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included in the cost study underlying the CBB rates because capacity costing 
methodology recognizes the fact that as capacity is consumed, the Companies will have 
to augment their network and incur additional costs.  By using the alternate methodology 
from the Deferral Account cost study, Nordicity's study is missing cost elements and 
therefore underestimates the cost of provisioning capacity.

E14. In addition, the costing information from the Deferral Account cost study upon which 
Nordicity bases its analysis is very high level in nature and as a consequence, Nordicity 
relies on a combination of  (1) its own understanding of  Bell's network, (2) a survey of 
CNOC members used to gather information on the network access and backbone 
portions of the network, and, (3) information from equipment manufacturers on costs 
related to the IP core, in order to develop its own cost per 100 Mbps of capacity.  Such a 
patchwork of data cannot possibly be seen as a credible alternative to the Companies' 
own very detailed cost studies that underlie the CBB rates – cost studies that have been 
subject to months and months of intense scrutiny during the proceeding leading to TRP 
2011-703.

1.08 Contrary to the AGI Report, the Approved CBB Rates Will Not Result in a Margin 
Squeeze

E15. To further bolster's CNOC's claim that CBB rates are too high and must be reduced, 
CNOC has commissioned a report by the Analysis Group Inc. (AGI).  The AGI report 
titled "Report on the Impact of Capacity-Based Wholesale Tariffs on Independent 
ISPs" (the AGI Report) argues that the CBB rates approved for all incumbents but MTS 
Allstream are "too high to support growth and competition in the market".  The 
conclusions of  the AGI Report depend critically on the assumption that retail Internet 
rates remain constant while at the same time input costs (in the form of peak usage 
costs) increase significantly overtime, resulting in a margin squeeze for independent 
ISPs.

E16. The AGI Report has conveniently assumed away all the important features of  a 
dynamically competitive market such as changes in retail prices, changes in customer 
mix and changes in input costs.  In reality, retail Internet rates are not constant – the 
average revenue per line has in fact grown by 5% on average each year over the past 
10 years.
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E17. With respect to increasing input costs, AGI is only able to demonstrate a margin squeeze 
if it assumes 50% growth in peak usage, a level of growth that far exceeds the 20% 
growth rate deemed reasonable by the Commission in TRP 2011-703.

E18. In addition, AGI overlooks the fact that independent ISPs can manage their customer 
mix in order to control their input costs.  For example, ISPs could target lower usage 
residential customers instead of  high usage end-users or seek to serve business 
customers exclusively.  ISPs also have choice over whom they take wholesale services 
from.  If  ISPs do not want to pay the CBB rates approved for the Companies, they have 
the ability to choose a lower priced alternative such as those offered by Rogers, 
Videotron or Cogeco.  Obviously sourcing inputs from a lower priced provider will 
increase the margin available to ISPs and alleviate the concern of a margin squeeze.

E19. For these reasons and as further described in this response, the AGI Report and 
CNOC's associated margin squeeze arguments must be dismissed.

1.09 Current Mark-ups on Business Wholesale High-speed Access Rates Are 
Appropriate

E20. Value of service pricing that results in mark-ups for business wholesale high-speed 
access services that are greater than the mark-ups on residential wholesale high-speed 
services is the appropriate pricing model for GAS.  Both wholesale business and 
residential high-speed access services are classified as conditional mandated non-
essential services where rates are based on costs plus a reasonable mark-up.  In the 
Companies' view, it is legitimate for 'a reasonable mark-up' to differ between business 
and residential wholesale services in recognition of the fact that there are differences in 
the rates for the retail services that are ultimately provisioned using these wholesale 
services.  It is a well-established fact that retail business Internet services typically 
include additional features or additional technical support relative to residential services, 
which in turn typically results in higher priced business Internet services.

E21. Furthermore, there is no evidence to suggest that the historical trend of  higher mark-ups 
on business wholesale high-speed services relative to residential wholesale high-speed 
services has impeded competition in the retail business market.  Indeed, competition is 
flourishing.  As noted by CNOC itself, 25% of  the $1.1 billion retail business Internet 
market is held by independent ISPs.  A 25% market share is not insignificant and 
provides no indication that mark-ups on wholesale business high-speed services are too 
high.
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1.010 Other Issues Raised By CNOC Not Directly Related to Its Request to Review  and 
Vary TRP 2011-703 and TRP 2011-704

E22. While clearly out of scope of  CNOC's review  and vary application of  various aspects of 
TRP 2011-703 and TRP 2011-704, CNOC has taken the opportunity presented by its 
application to comment on three additional topics.  CNOC claims that (i) the Companies' 
$3.75 rate for a 7 Mbps upload speed was never approved by the Commission, (ii) the 
Companies' AHSSPI rates erroneously include usage charges, and (iii) rates for the 
Companies' VDLS modem should be regulated because Bell is the sole supplier of these 
modems.

E23. With respect to the $3.75 charge for an optional 7 Mbps upload speed, that charge was 
given interim approval in Telecom Order 2011-377, which stated:

31.  The Commission notes that the other fees and charges are for elements that 
are integral to the provision of the new  matching speed and POI aggregation 
services. In order to (a) ensure that incumbents are still able to charge some 
fees, (b) ensure that these fees do not constitute a barrier to entry, and (c) 
minimize disruption to the competitive market during the interim period, the 
Commission has established the following general principles regarding these 
fees and charges:

- if the equivalent functionality exists for legacy speeds, the interim rate will 
be set at the existing rate unless the rate proposed by the ILEC is lower; 
and

- if the equivalent functionality does not exist for legacy speeds, the 
interim rate will be set at the rate proposed by the ILEC. [Emphasis 
added]

E24. The 7 Mbps optional upload speed is clearly a functionality that did not exist for the 
Companies' legacy speeds and which was therefore approved on an interim basis by the 
Commission in Telecom Order 2011-377.  This optional upload speed was later 
approved on a final basis in the Commission's final decision, TRP 2011-703.

E25. With respect to the Companies' AHSSPI rates, contrary to CNOC's assertions, the 
Companies' approved AHSSPI rates do not recover any usage costs.  The Companies' 
AHSSPI rates were initially filed under Tariff  Notice 6767A, and as documented at that 
time, the underlying costs include the cost of  a port, a card where applicable, and fibre 
connections.  All of these components are line-driven costs (i.e., all driven by the 
requirement for a port) and are not affected by usage.
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E26. Lastly, with respect to VDSL modems, the Companies note that modems such as the 
ALU 7130 VDSL constitute terminal equipment and have been forborne from 
Commission rate regulation since 4 August 1994.  Hence the terms and conditions under 
which the ALU 7130 VDSL modem are provided are correctly excluded from the 
Companies' GAS-FTTN and GASHSA tariffs.  In addition, as VDSL2 technology 
continues to mature, more modems that are compatible with the Companies' network are 
likely to become available from alternative suppliers and the Companies are willing to 
assist ISPs wishing to certify their own VDSL2 modems by providing them with the same 
information the Companies provide to equipment vendors.

1.011 The Need for Interim Rates

E27. The capacity rates approved in TRP 2011-703 have already been made interim by the 
Commission in Telecom Decision 2021-60, effective 1 February 2012.  That decision 
also introduced an interim regime that allows ISPs to comingle residential and business 
traffic, incurring capacity charges on the combined traffic but in addition receive a 10% 
discount on the final rates approved in TRP 2011-704 for business access services.  In 
the Companies' view, the introduction of  this parallel regime, which includes a 10% 
discount on business access rates, is a sufficient regulatory measure to have been taken 
by the Commission to ensure that all parties are treated fairly while the Commission 
determines the final terms and conditions of TRP 2011-703.  Accordingly, in the 
Companies' view, interim status for the business access rates approved in TRP 
2011-704 is not necessary.

1.012 Conclusion

E28. Absent a clear demonstration in such an application of (i) an error in law  or in fact; (ii) a 
fundamental change in circumstances or facts since the decision; (iii) a failure to 
consider a basic principle which had been raised in the original proceeding; or (iv) a new 
principle which has arisen as a result of the decision, the application must be dismissed.  
This is the case for the CNOC application at issue.  CNOC has failed to demonstrate 
that the Commission's long-standing process for the designation of  information as 
confidential constitutes an error in law; failed to demonstrate that the Commission erred 
in assessing the Companies' costs and setting their associated CBB rates; failed to 
substantiate its claims that the wholesale business GAS rates approved in TRP 
2011-704 warrant further adjustments due to an error in fact or law  and made several 
baseless allegations that also happened to be outside of the scope of proceedings 
leading to TRP 2011-703 and 2011-704.
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E29. For all of these reasons, CNOC's application must be denied.
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2.0 INTRODUCTION

1. Bell Aliant Regional Communications, Limited Partnership and Bell Canada (collectively, 
the Companies) are in receipt of an application from Canadian Network Operators 
Consortium Inc. (CNOC), dated 2 March 2012, which seeks to review  and vary certain 
aspects of Telecom Regulatory Policy CRTC 2011-703 (TRP 2011-703) and Telecom 
Regulatory Policy CRTC 2011-704 (TRP 2011-704), as well as raising other matters.

2. By way of background, the Companies note that TRP 2011-703 and TRP 2011-704 were 
issued on 15 November 2011 and were the final outcome of  a lengthy and rigorous 
proceeding that was initiated by the Commission on 8 February 2011 when it issued 
Telecom Notice of Consultation 2011-77, Call for comments – Review of billing practices 
for wholesale residential high-speed access service (TNC 2011-77).

3. TNC 2011-77 generated an unprecedented amount of  interest in both the industry as 
well as in the public domain.  The Commission received over 100,000 comments from 
organizations and individuals and 124 interested parties officially registered with the 
CRTC in order to participate in the proceeding.  The proceeding itself  took over five 
months to complete, during which time, in addition to the 100,000 comments received, 
there were two rounds of  requests for information, posed by both Commission staff as 
well as other interveners, resulting in a large body of evidence being placed before the 
Commission.  Twelve parties also provided extensive reply comments on 29 April 2011.

4. The proceeding culminated in a six day oral hearing that began on 11 July 2011.  The 
oral hearing was attended by 21 parties that each appeared before a panel of 
Commissioners, providing oral presentations, written final arguments, and numerous 
undertakings as well as responding to oral questions from the Commissioners and other 
parties.

5. Subsequently, the Commission deliberated for four months on the comprehensive body 
of evidence provided by the proceeding associated with TNC 2011-77 and finally issued 
TRP 2011-703 and TRP 2011-704 in November 2011.

6. As the Companies will demonstrate in the sections below, CNOC's application does not 
provide any credible evidence to suggest that the Commission has not done its due 
diligence in considering all the evidence available to it and that its determinations in 
TRP 2011-703 and TRP 2011-704 are anything but just and reasonable.
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3.0 CNOC'S APPLICATION DOES NOT MEET THE CRITERIA OF A REVIEW AND VARY 
APPLICATION

7. The Commission determined in TRP 2011-703, after considering evidence and 
arguments put forward by all parties to TNC 2011-77, that there are two acceptable 
billing models for facilities-based providers' wholesale high-speed access services:

1) Capacity-based billing (CBB), an economic Internet traffic management practice (ITMP), 
through which wholesale ISPs determine in advance the amount of capacity they will 
need.  Should demand (i.e. traffic) exceed this capacity, the ISP will have to manage 
their network capacity until they purchase more; or

2) A flat-rate model where wholesale ISPs pay a flat fee per month regardless of usage.

8. The Commission also set cost-based rates for each facilities-based provider based on 
the detailed information filed through the exhaustive process mentioned in the previous 
section by approving on a final basis the tariff  notices filed by these companies, which 
had already been approved on an interim basis in Telecom Order 2011-377, subject to 
certain modifications and adjustments laid out in TRP 2011-703.

9. The Commission also determined in TRP 2011-704 that the flat rate tariff structure for 
certain ILEC's wholesale business high-speed access services remained appropriate.  
Tellingly, the Commission did not approve the application of an economic ITMP with 
regards to these wholesale business services.

10. The Commission set out its test for determining whether to exercise its powers under 
section 62 of  the Act in Telecom Information Bulletin CRTC 2011-214, Revised 
Guidelines for review and vary applications.  In accordance with these guidelines and 
section 62 of the Act, the applicant must demonstrate that there is substantial doubt as 
to the correctness of the original decision, for example due to:
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(i) an error in law or in fact;
(ii) a fundamental change in circumstances or facts since the decision;
(iii) a failure to consider a basic principle which had been raised in the original proceeding; 

or
(iv) a new principle which has arisen as a result of the decision.

11. The Companies submit that CNOC has not demonstrated the need for the Commission 
to exercise its powers under section 62 of the Act.  Absent a clear demonstration of one 
of the above factors, CNOC's application must be dismissed.  The Companies will 
address each of CNOC's allegations as follows.

12. First, in section 4.0, the Companies submit that the Commission's long-standing process 
for the designation of information as confidential does not constitute an error in law.  
Moreover if CNOC was of  the view  that its procedural rights had been violated, it should 
have raised this issue at its "earliest practical opportunity" and not simply as a means to 
obtain a different decision than the one that was issued by the Commission.

13. Next, the Companies will address in section 5.0 the various allegations made by CNOC 
that the Commission's CBB costing analysis was wrong and demonstrate that those 
allegations are without merit.  In doing so the Companies will address two reports 
commissioned by CNOC.  The first is a report by Nordicity in which Nordicity derives an 
estimate of the wholesale CBB rates that should (according to Nordicity) be charged by 
the Companies (and the other network providers it addresses in its study) to 
independent ISPs to provide 100 Mbps capacity-based on cost estimates that were 
developed by Nordicity using various assumptions and inputs.  The second is a report by 
Analysis Group, Inc. (AGI) which provides an analysis of the impact of the capacity-
based wholesale tariffs approved in TRP 2011-703 based on different retail and 
wholesale usage models representing IPSs.  Based on its assessments, the AGI Report, 
in essence, argues that the CBB rates approved for all incumbents but MTS Allstream 
are "too high to support growth and competition in the market."  The Companies will 
demonstrate in both cases that these reports are flawed and the conclusions CNOC 
draws from them should be dismissed.

14. The Companies will then demonstrate in section 6.0 that the Companies' approved 
business wholesale high-speed access rates are appropriate and do not warrant further 
adjustments as suggested by CNOC.
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15. In section 7.0 the Companies will address various other issues raised in CNOC's 
application which are outside of the scope of a review  and vary application of  TRP 
2011-703 and TRP 2011-704.

16. Finally in section 8.0 the Companies will address CNOC's request for interim rates by 
pointing out that an interim regime has already been approved by the Commission in 
Telecom Decision 2012-60.

17. Certain information contained in the Attachment to this submission is filed in confidence 
with the Commission pursuant to section 39 of  the Act and the directions provided by the 
Commission in the Appendix to Broadcasting and Telecom Information Bulletin 
CRTC 2010961, Disclosure Guidelines (Information Bulletin 2010-961).  In particular, the 
information which the Companies have provided in confidence is of a type which the 
Commission has indicated in that Appendix should be treated as confidential.  Release 
of this information would provide potential competitors with invaluable competitively-
sensitive information that would not otherwise be available to them, and which would 
enable them to develop more effective business strategies.  Release of  such information 
could prejudice the Companies' competitive position resulting in material financial loss 
and cause specific direct harm to the Companies.  An abridged version of  the 
Attachment is provided for the public record.

4.0 THE COMMISSION'S LONG-STANDING PROCESS FOR THE DESIGNATION OF 
INFORMATION AS CONFIDENTIAL DOES NOT CONSTITUTE AN ERROR IN LAW

4.01 Introduction

18. In part 3 of its application, CNOC claims that the long-standing practices for designation 
of confidential information that are entrenched within regulation and employed by the 
Commission have effectively denied CNOC and other interested parties their rights to 
procedural fairness.  CNOC argues that the Commission failed to conduct a sufficiently 
transparent tariffing process for determining the Capacity Rates for Bell, Cogeco and 
Rogers, as well as the BWHSAS Access Rates for Bell and Telus.  In essence, CNOC 
alleges that without access to the confidential information submitted to the Commission 
by the Companies and the other Respondents, CNOC was unable to effectively exercise 
its "right to be heard" in the tariffing process, which in turn denied it procedural fairness 
constituting an error of law.  The Companies submit that the Commission committed no 
error of law  in employing the statutorily mandated procedure for determining whether 
information submitted in the context of a tariffing process should be designated as 
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confidential.  Moreover, there was no breach of CNOC's rights to procedural fairness in 
the circumstances of the tariffing process.

4.02 The Commission's Disclosure Procedure Satisfies Requirements of Procedural 
Fairness

19.The specific content of the rights that the duty of  procedural fairness will entail in a particular 
case will vary depending upon the context and the circumstances of the particular case, 
including the interest of the individual, the nature of the decision, the type of administrative 
decision-maker and the task it performs, the language of  the enabling statute, and whether the 
decision is preliminary or final.  The rights that are afforded to a participant in an administrative 
decision-making process under the duty of procedural fairness are entirely dependent upon the 

context and specific circumstances of each case.1   The Supreme Court of Canada has 

emphasized that procedural fairness does not have a fixed content that exists irrespective of the 
nature of  the administrative decision-maker and the institutional constraints which that decision-
maker faces.  Rather, the specific content of procedural fairness varies, and the rights which it 

entails will depend upon the nature and the function of the particular administrative tribunal.2

20. The Commission, as an administrative decision-maker, is the "master of its own 
procedure" and has implicit discretion over the process by which it discharges its 

statutory duties.3   Moreover, Parliament has provided the Commission with explicit 

discretionary powers to make rules and regulations respecting the conduct of  matters 
within the Commission's jurisdiction.  This explicit discretion, outlined in section 57 of the 
Act, provides that:

57.  The Commission may make rules, orders and regulations respecting any 
matter or thing within the jurisdiction of the Commission under this Act or any 
special Act.4

21. The procedural entitlements of a participant in a proceeding before the Commission are 
informed by the Commission's empowering legislation and the rules that have been 
implemented by the Commission under the authority of that legislation.  As the Federal 
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1  Baker v Canada (Minister of Citizenship & Immigration), 2 SCR 817,  at paras 21- 28; Knight v Indian Head 
School Division No 19, [1990] 1 SCR 653, at 682.
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Newfoundland (Board of Commissioners of Public Utilities), [1992] 1 S.C.R. 623 at 636.

3  Knight v. Indian Head School District No. 19, [1990] 1 S.C.R. 653.
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Court of Appeal has held in regards to the procedures that have been implemented by 
the Commission:

The Commission is the master of its procedure. Under section 21 of  the Act, it 
may make rules respecting the conduct of its business, notably the procedure for 
applications for renewal of  licences, for making representations and complaints 
to the Commission and for the conduct of  hearings. It would be total anarchy if 
each licensee could dictate to it, as it wished, the procedure that was most 
convenient to it. In Baker v. Canada (Minister of Citizenship and Immigration), at 
paragraph 27, Madam Justice L'Heureux-Dubé restates the principle applicable 
to the duty of procedural fairness:

Fifth, the analysis of  what procedures the duty of fairness requires should 
also take into account and respect the choices of  procedure made by the 
agency itself, particularly when the statute leaves to the decision-maker 
the ability to choose its own procedures, or when the agency has an 
expertise in determining what procedures are appropriate in the 
circumstances: Brown and Evans, supra, at pp. 7-66 to 7-70. While this, 
of course, is not determinative, important weight must be given to the 
choice of  procedures made by the agency itself and its institutional 
constraints: IWA v. Consolidated-Bathurst Packaging Ltd., 1990 1 S.C.R. 
282, per Gonthier J.5 (emphasis in original)

22. Through both its enabling statute and the Act, the Commission itself  is granted the 
statutory authority to determine which procedures are best suited to satisfy its legislative 
mandate.  Statutory exclusions limiting a specific incident of  the duty of fairness, 
including a restriction on the disclosure of  documents to a party in order to protect 

commercial interests, have been held to be effective and valid.6

23. The Commission employed and adhered to the comprehensive procedure which the 
Commission itself  had established to deal with the disclosure requirements respecting 
confidential information in its proceedings.  The disclosure procedure that was in place 
at the time of the tariffing process was found in the now  repealed Canadian Radio-

television and Telecommunications Commission Rules of Procedure (the Rules).7   This 

procedure was detailed in section 19 of  the Rules and sections 38 and 39 of the Act.8  

This procedure is substantively the same as that currently outlined in sections 30 to 34 
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of the current Canadian Radio-television and Telecommunications Commission Rules of 

Practice and Procedure.9

24. Pursuant to the Act, there is a presumption of disclosure for all information submitted to 

the Commission in the course of  the tariffing process.10  Keeping information confidential 

was, and continues to be, the exception to the rule.  In order for the Companies to 
successfully demonstrate to the Commission that the information at issue should be 
designated as confidential, they were required to first provide reasons explaining why 
the disclosure of  this commercially sensitive information would not be in the public 
interest.  In the event there is public interest in the disclosure, the Companies had to 
specifically address why the direct harm that would likely result from such disclosure 

would outweigh the public interest in disclosure.11   Thus, the burden was on the 

Companies to prove to the Commission why this exception should be permitted and their 
commercially sensitive information should be designated as confidential.

25. There was an opportunity during the proceeding for any party interested in pursuing the 
disclosure of  information designated as confidential to file a request for this information 
with the Commission.  Any party seeking disclosure of  the information designated as 
confidential had to provide reasons, as well as supporting documentation, as to why 
such disclosure was in the public interest, including how  the information is relevant to the 

Commission's regulatory responsibilities.12   Even if an argument directed to obtaining 

disclosure of confidential information were ultimately unsuccessful, the Commission still 
had a number of options available to it regarding how  to treat the confidential information 
including:  full disclosure; non-disclosure; disclosure at an in camera hearing; and 
disclosure of an abridged version of the document.

26. The Companies note that CNOC also used this very procedure to designate its own 
commercially sensitive information as confidential in the recent interrogatory process 
related to CNOC's 4 January 2012 Part 1 application regarding implementation of TRP 

2011-703.13  Arguably, CNOC saw  the benefits to its interests that such a confidentiality 
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designation be made in order to ensure that it could effectively participate in the process 
without its commercially sensitive and confidential information being compromised.

27. The Companies properly discharged their burden before the Commission in order to 
designate certain of their commercially sensitive information as confidential and it is the 
Companies' submission that the Commission also properly exercised its authority under 
its legislation and correctly determined that the Companies' commercially sensitive 
information should be designated as confidential.  Given both the explicit and implicit 
control that the Commission maintains over its procedures, deference is owed to its 
procedural decisions, including decisions regarding the designation of information as 
confidential.  As the Supreme Court of Canada has held:

Considerable deference is owed to procedural rulings made by a tribunal with the 
authority to control its own process.  The determination of the scope and content 
of a duty to act fairly is circumstance specific, and may well depend on factors 
within the expertise and knowledge of  the tribunal, including the nature of  the 
statutory scheme and the expectations and practices of  the Agency's 
constituencies.  Any assessment of  what procedures the duty of fairness requires 
in a given proceeding should "take into account and respect the choices of 
procedure made by the agency itself, particularly when the statute leaves the 
decision-maker the ability to choose its own procedures, or when the agency has 
expertise in determining what procedures are appropriate in the 
circumstances."14

28. Through the mandated procedure for designation of confidential information, the 
Commission was able to balance the public interest in disclosure against the needs of a 
particular party seeking to keep commercially sensitive information confidential in order 
to avoid the occurrence of direct harm.  There was no breach of  any procedural fairness 
rights to which CNOC may have been entitled to during the course of the tariffing 
process.  Over the course of  the proceeding launched by TNC 2011-77, CNOC applied 
to have the Companies' confidential information disclosed with regards to 18 separate 
items submitted through the procedures in place at the time by filing an abridged version 
of documents.  Of these items, the Commission accepted CNOC's position that the 
public interest in disclosing certain of  the Companies' commercially sensitive information 
outweighed the harm of disclosure to the Companies with regards to six of these 18 
items.  With regards to the other items, the Commission determined that the public 
interest in disclosure did not outweigh the potential harm of  disclosure of  the Companies' 
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commercially sensitive information and accordingly did not require that this information 

be disclosed.15

29. In any event, although there was no breach of  procedural fairness rights, the CNOC 
application before the Commission is neither the appropriate forum, procedure, nor time 
for CNOC to raise any allegation with regards to a breach of  procedural fairness during 
the tariffing process.  The Federal Court has instructed in Benitez v. Canada (Minister of 
Citizenship and Immigration) that an applicant "must raise an allegation of  bias or other 

violation of natural justice before the tribunal at the earliest practical opportunity."16  The 

"earliest practical opportunity" is when the applicant "is aware of the relevant information 

and it is reasonable to expect him or her to raise an objection."17   If  CNOC was of  the 

view  that its procedural rights had been violated, it should have raised this argument 
during the course of the tariffing process itself, and not in the context of  this application 
in the hope of getting a better outcome than the one which resulted from the tariffing 
process.

4.03 The Commission Should Not Implement the CITT's Disclosure Process for 
Confidential Information

30. CNOC has failed to provide any legal basis as to why the Commission should be 
required to implement another tribunal's practices and procedures.  In its submissions, 
CNOC only provides an overview  of  the Canadian International Trade Tribunal's (CITT) 
disclosure procedure for confidential information while providing no argument as to why 
another administrative tribunal's procedure, based entirely upon a different enabling 
statutory scheme and mandate, should be relevant to, let alone adopted by the 
Commission.

31. The Commission is vested with the authority to regulate telecommunication matters, 
including the determination of the rates for such services.  The mandate of  the 
Commission in regards to telecommunications is oriented towards regulatory oversight 
and policy implementation, rather than adjudicating between parties as in the case of the 
CITT.  By virtue of subsection 12(2) of the Canadian Radio-television and 
Telecommunications Commission Act and section 47 of the Act, the Commission shall 
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exercise its powers and perform its duties with a view  to implementing the 
telecommunications policy objectives of  the Act and ensuring that Canadian carriers 
provide telecommunications and charge just and reasonable rates.

32. The procedures of  a given administrative tribunal, particularly one that assumes a role 
more attune to policy development or supervision of policy implementation as opposed 
to adjudication between parties, should not be as rigorous procedurally as a court.  The 
Supreme Court of Canada has outlined the distinction in the roles of administrative 
tribunals and the corresponding effect that these distinctions will have on procedural 
fairness requirements before a particular administrative decision-maker:

Some administrative tribunals are closer to the executive end of the spectrum: 
their primary purpose is to develop, or supervise the implementation of, particular 
government policies.  Such tribunals may require little by way of procedural 
protections.  Other tribunals, however, are closer to the judicial end of  the 
spectrum: their primary purpose is to adjudicate disputes through some form of 
hearing.  Tribunals at this end of the spectrum may possess court-like powers 
and procedures.  These powers may bring stringent requirements of procedural 
fairness…18

33. The Supreme Court of Canada has also cautioned against parties seeking to impose 
rigid and court-like procedural fairness requirements in the context of administrative 
proceedings which are tailored to meet specific statutory objectives other than the 
adjudication of disputes between parties:

It must not be forgotten that every administrative body is the master of its own 
procedure and need not assume the trappings of a court.  The object is not to 
import into administrative proceedings the rigidity of  all the requirements of 
natural justice that must be observed by a court, but rather to allow  administrative 
bodies to work out a system that is flexible, adapted to their needs and fair.19

34. The procedure for granting access to confidential information for counsel and experts for 
the parties involved in the adjudication of a trade or procurement dispute before the 
CITT is set out in detail by statute, namely subsection 45(3) of  the Canadian 

International Trade Tribunal Act.20  Parliament itself  has dictated this procedure to apply 

in proceedings before the CITT.  Conversely, the Act provides that the determination of 
confidentiality ultimately resides within the authority of the Commission:
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39(4). Where designated information is submitted in the course of  proceedings 
before the Commission, the Commission may disclose or require its disclosure 
where it determines, after considering any representations from interested 
persons, that the disclosure is in the public interest.

35. This provision of  the Act, coupled with section 57 which permits the Commission to 
make rules respecting any matter or thing within the jurisdiction of the Commission 
under the Act, indicates that Parliament intended the Commission itself to establish the 
most appropriate and efficient procedure for designating information as confidential in 
telecommunications proceedings.  The Commission has implemented a detailed and 
thorough procedure for determining the disclosure requirements in telecommunications 
proceedings.  The Commission requires clear justification and a balancing of interests in 
order to deviate from the presumption in favour of disclosure.  There is ample 
opportunity for all sides to be heard and to influence the Commission's determination 
through providing of  reasons for designations and through requests for disclosure.  
Conversely, Parliament has legislated a specific procedure for the CITT that grants 
counsel and experts for the parties' access to confidential information. This does not 
mean that a similar procedure should or must be adopted by the Commission.  The 
Commission and the CITT have entirely different statutory purposes, procedures and 
mandates.

4.04 Conclusion

36.In summary, CNOC has failed to provide any basis for its assertion that interested parties are 
deprived of their procedural right to be heard and fully participate in the tariffing process.  The 
right to be heard does not entail the right to receive and know  all relevant information, 

particularly commercially sensitive information determined to be confidential.21  It is common in 

proceedings regarding commercial interests for parties to claim confidentiality respecting 

matters regarding trade secrets.22   In fact, this requirement to maintain the confidentiality of 

certain forms of information in the context of telecommunications proceedings is explicitly 
recognized by section 39 of the Act.  Affected parties are nevertheless entitled to be provided 
with adequate information in order to ensure a fair process - the confidentiality designation and 
disclosure process of the Commission ensures just that.
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37. The Commission's current procedural protections are entirely adequate to ensure a fair 
tariffing process for all participants involved. This procedure requires the Commission to 
balance the interests of numerous parties. In the tariffing process at issue, the 
Commission correctly determined that the Companies' commercially sensitive 
information should be designated as confidential, and there was no breach of  CNOC's 
rights to procedural fairness.

5.0 THE COSTS ASSOCIATED WITH THE APPROVED CAPACITY RATES ARE 
APPROPRIATELY ESTIMATED, CONTRARY TO CNOC'S CLAIM

38. CNOC states that the Commission has made a number of errors that have resulted in 
CBB rates that are too high and that are not just and reasonable.  In the sections below, 
the Companies will address each of CNOC's arguments and demonstrate that CNOC is 
wrong and its arguments should be disregarded.

5.01 The Costs Underlying the Approved CBB Rates are Not Based on the Conversion 
Between GB Monthly Usage and the Peak Hour Kbps

39. CNOC states that the Commission has erred in allowing Bell to develop cost estimates, 
which underlie the CBB rates, using traffic measured by volume in gigabytes (GB) over 
the course of a month instead of applying monthly peak traffic measurements in Kbps 

directly.23   CNOC states that using peak traffic measurements, rather than converted 

estimates based on monthly traffic volumes, to derive CBB rates, and ensuring that the 
peak traffic measurements used in the derivation of  these rates are accurate, is 

extremely important as CBB rates are very sensitive to peak traffic.24   In addition, CNOC 

states that nothing in TRP 2011-703 suggests that the Commission tested the 
reasonableness of using conversion factors or the levels of the factors provided by 

Bell.25   CNOC takes issue with the GB to Kbps conversion methodology specifically 

applied by Bell, and references The Companies(CRTC)15Sep10-104 b)26 

(or CRTC-104) for a description of the methodology it objects to.
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40. CNOC's argument is flawed.  While CNOC refers to the Companies' methodology 
described in CRTC-104, that methodology relates to the derivation of the costs that were 
associated with the Companies' monthly recurring rates for their wholesale residential 
high-speed access services (Gateway Access Services – Fibre to the Node (GAS-
FTTN)) which originally included usage.  The referenced response does not describe the 
assumptions used to derive the costs that underlie the CBB usage rates.

41. Although the Companies' 29 November 2010 cost study and associated interrogatory 
responses, including CRTC-104, provided costs of residential wholesale FTTN services 
including the costs of access and usage, on 28 March 2011, the Companies filed a 
revised cost study for their residential wholesale FTTN services which reflected the cost 
of access only and excluded the usage cost component.  A usage cost was then 
developed separately and that is the cost that was subsequently used by the 
Commission to set the CBB rates.

42. The methodology the Companies used to develop the usage cost is detailed in 
The Companies(CRTC)04Feb11-108 TRP 2010-632 (or CRTC-108).  As noted therein, 
the underlying cost driver is the cost of  a Kbps in the peak period.  The usage-driven 
costs include the costs of the broadband remote access servers, Internet Protocol 
routers and a portion of  the Ethernet switching hardware.  These costs are driven by 
bandwidth usage, measured by Kbps in the peak period, and were used to develop an 
IFC per Kbps of peak period usage for use in the cost study.

43. In CRTC-108, the Commission requested the Companies to derive a MEC expressed as 
a cost per GB of usage, or MEC $/GB, as opposed to a MEC per Kbps.  To express the 
IFC cost per Kbps into a MEC $/GB, the Companies used the conversion factor between 
the peak hour Kbps and 1 GB of  usage.  However, the Commission subsequently 
approved the CBB rate based not on a $/GB usage, but rather on a $/100 Mbps 
bandwidth basis (100 Mbps of bandwidth is simply 100 times the cost of 1000 Kbps of 
bandwidth).  Consequently, the Companies' MEC $/GB usage cost derived in CRTC-108 
was translated back to a MEC per Kbps.  As the conversion factor, between peak hour 
Kbps and GB monthly usage, is used in both the numerator and the denominator of the 
calculation of  the MEC $/GB and MEC $/Kbps, that factor cancels out in the calculation 
of the MEC $/Kbps.  As a result, the conversion factor has no impact on the actual value 
of the MEC $/Kbps.  The Companies illustrate this below  by showing the calculation of 
the MEC $/Kbps based on the IFC unit cost and the MEC $/GB:

Companies IFC Unit Cost MEC $/GB MEC $/Kbps

 - 22 - Abridged



        = $ IFC
           Kbps

= $ IFC   X     Kbps
   Kbps         GB usage

= MEC $   X     GB
    Kbps         GB usage

44. The calculation clearly shows that since the underlying IFC represents the cost per Kbps 
in the peak hour, the value of the conversion factor does not enter into the calculation of 
the MEC $ per Kbps at all, contrary to CNOC's claim.

45. It is noteworthy that the Commission itself  recognized the possible problems with setting 
rates based upon the correlation between volume (i.e., GB per month usage) and peak 

traffic in TRP 2011-703.27  The Commission noted that traffic patterns can change over 

time and that if  traffic patterns change, then the relationship between volume and peak 
traffic would change.  Therefore, the Commission did not approve a volume-based 
model but instead approved a capacity-based model.  The Commission further stated 
that the capacity-based model is based on predetermined amounts of capacity, which is 
ultimately the amount of 100 Mbps increments the ISP purchases.

46. In summary, when the ISPs purchase 100 Mbps of bandwidth at the CBB rate, they are 
paying for 100 Mbps in the peak period, regardless of  the monthly GB the ISPs' end-
customers will actually consume.  As the Companies' costs underlying the CBB rates 
approved in TRP 2011-703 are not based on the conversion between the peak hour 
Kbps and GB monthly usage, as CNOC suggests, but are based on the cost of a Kbps in 
the peak period, CNOC's request that the Commission reduce the capacity rates so that 
those rates are based on the peak traffic capacity used in a given month, rather than on 
monthly traffic volume to peak traffic conversions, has no relevance.  As already noted, 
the Companies' cost per 100 Mbps is based on the cost of  a Kbps in the peak hour, 
regardless of  the GB monthly usage.  Therefore, CNOC's request should be 
disregarded.

47. The Companies note in this respect that Rogers appears to have calculated its costs 
differently.  In its application seeking to review  and vary TRP 2011-703, Rogers requests 
that the capacity charge be applied to both upstream and downstream traffic increments 

in order for Rogers to recover its costs associated with total traffic.28   Rogers 

alternatively requests variance of the capacity charge so that it recovers its total costs 
based only on downstream increments where the capacity charge is calculated using a 
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consistent denominator; namely, downstream gigabytes.29   Rogers further notes that if 

its interpretation is correct that the TRP 2011-703 capacity charge can be applied to 
upstream and downstream increments, then there is no need to vary the decision in this 

respect.  Rather, the Commission can approve Rogers' revised tariff page,30  which 

indicates that the number of 100 Mbps capacity increments is determined by the total 

number of upstream and downstream increments ordered.31

48. The Companies note that Rogers' request to review  and vary the capacity rates in 
TRP 2011-703 to allow  Rogers to fully recover its costs does not apply to the 
Companies' capacity-based rates.  This is due to the manner in which Rogers' capacity-
based costs were developed, which, as previously noted, is different from the manner in 
which the Companies' capacity-based rates were developed.  Rogers' capacity-based 

costs, as explained fully in Rogers' application,32  appear to be based on unitizing 

Rogers' total usage costs by the sum of  GB demand, both upstream and downstream.  
Given that the Commission rejected the volume approach in favour of a capacity charge, 
Rogers notes that its cost per GB was translated into a cost per Kbps using a conversion 
factor of  Kbps per GB volume.  Rogers further states that deriving the capacity charge in 
this manner resulted in a capacity charge that must be applied to both the downstream 
and upstream increments.  If the capacity charge is only applied to the downstream 
increments, then Rogers will not be able to fully recover its total costs.

49. The Companies, on the other hand, are not in the same position as Rogers.  The 
Companies' capacity-based rates are derived using the cost of  a Kbps in the busy hour, 
as explained in the paragraphs above and are not a function of the GB usage, unlike 
Rogers' derivation of  CBB rates.  Therefore, the Companies' CBB rates recover the 
Companies' costs (as adjusted downward by the Commission) when increments of  100 
Mbps are purchased.  The Companies acknowledge that if Rogers is correct in its 
description of  how  the Commission determined Rogers' capacity-based rates, then the 
application of Rogers' capacity-based rates to downstream increments can only result in 
an under-recovery of Rogers' usage costs.
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5.02 Use of "all services demand" to Develop Costs That Underlie the CBB Rates is Not 
Appropriate

50. CNOC states that Bell's capacity rates are inflated as they were based on the demand 

for Internet services only, instead of all services sharing network capacity.33   CNOC 

asserts that the Companies' unit costs will be affected by the demand placed on shared 
facilities by all services sharing those facilities over time and that just using Internet 
traffic to unitize costs is extremely problematic since other services (such as video) are 
expected to swamp any Internet demand over time, leading to very large unit cost 

declines in the case where facilities are shared by both types of services.34  In CNOC's 

view, the Commission has erred by not requesting providers to provide actual unit cost 
data and verifying how  those costs will be affected by this phenomenon.  Instead, 
according to CNOC, the Commission has inappropriately reduced these providers' 
capital unit costs in an arbitrary manner through annual adjustments which fail to reflect 
the extent of the decreases that CNOC would expect to occur.  CNOC also makes the 
same arguments in section 5.2 of its application with respect to the development of  the 
Companies' business wholesale high-speed access rates.35

51. In response, the Companies note that they have used the Commission-approved Phase 
II costing methodology referred to as capacity costing to develop the capital costs 
associated with usage.  Under the capacity costing approach, the Companies are not 
calculating a cost per unit of  demand for all services making use of a shared asset, but 
rather a cost per unit of capacity of  a shared asset which is in turn applied to the demand 
estimated for any service making use of that asset.  Therefore, capacity costs are not 
directly a function of  the overall demand for a shared asset but rather a function of  the 
usable capacity of a shared asset.  Capacity costs will thus change only if there are 
additional services that justify the purchase of larger, higher capacity and lower cost per 
unit network equipment.  The Commission has acknowledged this possibility and had 
accounted for the potential lowering of  the unit cost through adjustments to the 
Companies' capital unit costs.  More specifically, in TRP 2011-703, for usage-driven 
equipment, the Commission mandated a 10% reduction in the capital unit cost per year 
over the 10-year study period.  Although in the Companies' view  the mandated 10% 
reduction in the capital unit cost for usage-driven equipment is inappropriate for the 
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same reasons as those identified in the Companies' Part I Review  and Vary Application 
of TRP 2011703, dated 2 March 2012, with respect to the inappropriateness of the 
Commission-mandated 5% reduction in the capital unit cost for access-driven equipment 

which was set out in the same decision,36  the Companies are not contesting the 10% 

mandatory annual capital unit cost change for usage-driven equipment in their Part I 
Application.  The Companies note that in TRP 2011-703, the Commission also stated 
that this annual capital unit cost reduction takes into account the impact on costs of 

increased capacity over time, which is an issue that was raised by CNOC.37

52. In the Companies' view, the significant cost decreases already built into the approved 
CBB rates via the Commission's adjustment to the capital unit costs more than 
adequately address CNOC's concern with respect to rising demand and falling costs.  As 
a result, for the reasons stated, above, CNOC's comments should be disregarded.

53. In support of its request for a downward adjustment to the Companies' CBB rates, 
CNOC also argues that MTS Allstream's (MTSA's) rates are much lower than the 

approved capacity rates for other network providers38 because MTSA used overall peak 

traffic of all services using the network to calculate its capacity costs.39  In CNOC's view, 

this also justifies reducing the other providers' CBB rates.

54. CNOC's reasoning is incorrect.  As the Commission noted in TRP 2011-703, it is the 
small size and relative simplicity of  MTSA's network, and its network design which differs 
from that of  the Companies, as well as the fact that MTSA has captured certain costs in 
a one-time service charge rather than in the month capacity rate that account for the 
relatively low level of MTSA's capacity rates:

MTS Allstream's monthly rate for capacity results from the size and relative 
simplicity of  its network, which provides service in only three exchanges, and 
from its network design, which differs from that of the Bell companies. As a result 
of the network design, certain functionality is not required in MTS Allstream's 
network (e.g. broadband remote access server functionality). In addition, certain 
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costs are captured in a one-time service charge rather than in the monthly 
capacity rate.40

55. Given the above, CNOC's request that the Commission lower Bell's capacity rates in 
light of the fact that the MTSA rate is lower than the Companies' approved rates should 
be denied.

5.03 The Statistical Characteristics  of Peak Usage Do Not Lead to Overcompensation 
of Incumbents

56. In its application, CNOC states that peak usage has a statistical characteristic that can 

lead to inflated capacity rates absent appropriate adjustments.41  CNOC argues that this 

is due to the fact that the peak usage of  individual independent ISPs occurs at different 
times and so their combined peak usage will be less than the mathematical sum of their 

individual peak usage.42  CNOC calls for a reduction in the Companies' capacity rates to 

reflect this, and notes that otherwise, it will be paying for excess capacity that it will 

never use.43

57. The Companies note when ISPs purchase CBB, they are purchasing bandwidth in 100 
Mbps increments that reflect the Companies' cost to provision that bandwidth in the peak 
hour, regardless of  whether the ISPs use that capacity in the peak hour of usage or 
outside that peak hour.  Because ISPs can use this capacity at any given time without 
the Companies' involvement, ISPs should pay for the ability to use this capacity.

58. CNOC would like ISPs to be able to correlate the pre-purchased CBB to their peak 
usage across all interfaces rather than pay for the capacity of  their links.  As the 
Companies argued extensively in their final reply dated 28 March 2012 to CNOC's Part 
1, what CNOC is arguing for is the 95th percentile model that was rejected by the 
Commission in TRP 2011-703.

59. In the Companies' view, CNOC simply does not want to pay for its pre-ordered capacity 
even though the ISPs will have this capacity and will be able to use this capacity at any 
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time.  Rather, CNOC is requesting that the rates be reduced by a factor which is derived 
by dividing the sum of all ISPs' actual usage in the carrier's peak period by the sum of 
subscribed demand for all ISPs.  This is an attempt to reduce rates based on the 
assumption that the pre-purchased capacity by the ISPs will not be fully required in the 
carrier's own individual peak period.  What CNOC is suggesting is contrary to the 
Commission's determination in TRP 2011-703 that the rates be based on capacity rather 
than actual usage, and as a result ISPs must estimate and predetermine usage.  In the 
Commission's view, this approach appropriately shifts to the ISPs the risk and 
responsibility associated with planning and managing the impact their customers will 

have on the network providers' networks.44

60. Given the above, CNOC's request to reduce the Capacity Rates established in 
TRP 2011-703 to take into account the statistical effects of  aggregating the peak usage 
of all independent ISPs and the related excess capacity never used by those ISPs 
should be denied.

5.04 Annual Reviews of CBB Rates Are Unnecessary and Burdensome

61. At paragraph 88 of  its application, CNOC states that because capacity rates are very 
sensitive to changes in peak traffic patterns and to the costs incumbents incur for 
telecommunication facilities (which will decline over the next few  years), the Commission 
should have mandated automatic annual reviews of  capacity rates in TRP 2011-703.  In 
CNOC's view, the Commission made an error in fact by not mandating such reviews.

62. CNOC's logic is flawed.  Contrary to CNOC' statements, the approved capacity rates are 
not sensitive to changes in peak traffic patterns.  As described in detail in section 5.1 
above, the usage costs upon which the approved capacity rates are based reflect the 
cost of a Kbps in the peak period.  The usage-driven costs include the costs of  the 
broadband remote access servers, Internet Protocol routers and a portion of  the 
Ethernet switching hardware.  These costs are driven by bandwidth usage, measured by 
Kbps in the peak period, and were used to develop an IFC per Kbps of  peak period 
usage for use in the cost study.  An ISP's peak traffic patterns have no impact on the 
cost per Kbps of peak period usage, which is what the capacity rates are based on.  
Consistent with the capacity model approved by the Commission in TRP 2011-703, ISPs 
purchase predetermined amounts of capacity, in 100 Mbps increments, and are able to 
use this capacity at any time of  day regardless of  when the ISPs peak traffic actually 
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occurs.  Similarly, increases in peak traffic demand have no impact on the costs 
underlying the approved capacity rates.  If an ISP's demand increases, it can manage 
this situation by ordering additional increments of capacity.

63. Clearly, capacity rates are not affected by peak traffic patterns and CNOC is relying on a 
fallacious argument in an attempt to justify the need for automatic annual reviews of 
capacity rates.  Accordingly, CNOC's comments should be disregarded.

64. CNOC's second argument to justify the need for annual reviews of capacity rates, is that 
capacity rates are very sensitive to costs of telecommunications equipment and that 
declines in equipment prices cannot be forecast with any degree of reliability.  While 
CNOC is correct that capacity rates are cost-based rates, it has chosen to overlook the 
fact that very significant cost decreases have already been built into the approved 
capacity rates.  In the Companies' initial CBB cost study, the costs reflected annual 
decreases in capital unit costs for each of the five years of the study period, based on 
the Companies' own forecast of net decreases in costs for capital equipment.  However, 
the Commission did not consider those decreases to be sufficient and addressed the 
issue in TRP 2011-703, mandating a 10% reduction in the capital costs for usage-driven 
equipment each year over a 10-year study period.  Although in the Companies' view  the 
mandated 10% reduction in the capital unit cost for usage-driven equipment is 
inappropriate as already noted above, the Companies are not contesting the 10% 
mandatory annual capital unit cost change for usage-driven equipment in the Part I 
Application related to TRP 2011-703 that they filed.  In the Companies' view, the 
significant cost decreases already built into the approved CBB rates via the 
Commission's adjustment to the capital unit costs more than adequately address 
CNOC's concern with respect to declining costs for telecommunications facilities.

65. Furthermore, the Companies note that if an annual review  of CBB rates were 
implemented in order to address the issue of declining costs, the starting baseline rates 
prior to the review  would be very different (and significantly higher) than the current 
approved CBB rates.  If rates are to be reviewed annually, the baseline costs would 
need to reflect in-year costs (i.e. current costs using a one-year study period).  Then, the 
rates would be reflective for one-year only and it would be appropriate to review  them 
annually.  This is not the case for the Commission-approved CBB rates.  The CBB rates 
represent an average cost over 10 years, including an annual decline of  10% in capital 
costs over the 10-year study period.  The average cost is meant to be reflective of  the 
costs over the next 10 years.  If reviews of  costs and changes to rates are to be 
implemented annually, then the underlying cost study should not reflect the annual 
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declines in capital unit costs over 10 years.  Instead, the current capital costs should be 
used.  As a result, the Companies doubt that CNOC would be any happier with the cost-
based rates resulting from annual reviews than it is with the current CBB rate, as the 
starting baseline rate would be much higher than the current CBB rate.

66. The remainder of CNOC's comments on the issue of  annual reviews45  do nothing to 

substantiate CNOC's claim that the Commission made an error in fact.  Instead, CNOC 
simply expresses its view  that contrary to the Commission's conclusions with respect to 

the need for annual reviews in TRP 2011-703,46 reviewing usage rates annually will not 

create uncertainty for ISPs and that annual reviews are more efficient and less intrusive 
than the Part 1 application process.

67. The Companies submit that CNOC has failed to meet the burden of proof that the 
Commission made an error in fact by denying annual reviews of capacity rates and its 
comments should be disregarded.

5.05 The Nordicity Study is Flawed and Its Conclusions are Unsupported

68. In support of its application and its underlying premise that the approved wholesale 
capacity rates approved in TRP 2011-703 for the Companies and certain other network 
providers are significantly overstated,47 CNOC has commissioned Nordicity to undertake 
a costing analysis and develop a methodology in order to determine the reasonableness 
of those rates.  Nordicity's study is described in a report entitled "Analysis of Incumbent 
Costs Underlying Capacity-based Billing of Independent ISPs", dated 1 March 2012 
(hereafter referred to as the Nordicity Report), which CNOC appended to its application.

5.05.1 Brief Description of the Nordicity Study

69. As part of its study, Nordicity derived an estimate of  the wholesale CBB rates that should 
be charged by the Companies (and the other network providers it addresses in its study) 
to independent ISPs to provide 100 Mbps capacity-based on cost estimates that were 
developed by Nordicity using various assumptions and inputs.  According to CNOC, the 
Nordicity study demonstrates that the costs upon which the Commission based the 
approved CBB rates for the Companies are highly inflated and lead to excessively high 
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rates.  More specifically, CNOC notes that the Nordicity study confirms that the 
Companies' CBB rates are approximately four times larger than they should be,48 and 
cites Nordicity's conclusion that Bell's CBB rates should be reduced to levels that are 
more reflective of "true costs".49  Nordicity and CNOC also posit that this outcome is a 
result of  the lack of  transparency associated with the rate setting process due to the 

amount of costing information that has been filed in confidence.50

70. In its analysis, Nordicity explored three approaches to derive the cost associated with 
provisioning of  100 Mbps capacity for both a cable and DSL provider:  (1) costing of 
network components based on data from facility-based CNOC members; (2) use of retail 

prices to generate wholesale fees; and (3) "bottom-up" costing of incumbent networks.51  

Nordicity concluded that the only viable approach to determining such a cost estimate is 
the third approach, and more specifically, a bottom-up costing approach that makes use 
of certain Bell Canada cost studies that were submitted to the Commission as part of the 
deferral account-related proceeding that led to Telecom Decision CRTC 2010-637, 
Follow-up to Telecom Decision 2008-1 – Proposal by Bell Aliant Regional 
Communications, Limited Partnership and Bell  Canada to dispose of the funds 
remaining in their deferral account, complemented by information gathered as part of the 

first approach (i.e., costing information from CNOC members).52  It is that approach that 

Nordicity then used to determine the costs required to set up a network similar to that of 
an incumbent, and to develop its estimates of the cost associated with provisioning 100 
Mbps of capacity.  Nordicity noted that,

…the costs determined through this analysis were used as an indicator of  the 
cost that Bell would incur in providing broadband capacity to independent ISPs.  
Furthermore, the analysis also serves as a 'common sense' check on the level of 
costs associated with other incumbent ISPs – cable & DSL – in providing 
independent ISPs with wholesale access to their networks.53

71. The Bell-specific costing approach Nordicity relied on to conduct its study is the 
approach the Companies used to develop the DSL-based costs that were filed as part of 
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their 2010 Broadband Deferral Account submissions that were filed in the above-

referenced proceeding.54   In the associated cost study, the total upfront capital 

expenditures and the total PWAC associated with the provision of broadband services to 
the communities that were approved by the Commission for inclusion in the Companies' 
deferral account-funded broadband program were disclosed on the public record, while 
data on the costs associated with the backbone, access and IP core portions of  the 
proposed network were filed in confidence with the Commission.

72. In its attempt to replicate all components of Bell Canada's network architecture based on 
"an efficient, least cost approach" and derive estimates of the costs per 100 Mbps 
capacity generated by that approach, Nordicity attempted to derive its own cost 
estimates of the Bell Canada network using data on network architecture, network 
components and network costs related to the access and backbone networks that it 
obtained from CNOC members.  However, Nordicity noted that none of the CNOC 
members had a complete facilities-based network (i.e., access, backbone and IP core), 
and they could only provide limited information which related only to the access and 

backbone components of the network.55  As a result, Nordicity also relied on equipment 

manufacturers and its own experience for cost information related to the IP core portion 

of the network to develop its bottom-up cost work-up.56

73. One of the key assumptions that underlies Nordicity's cost work-up is that the costing 
methodology used in the Companies' deferral account-related broadband cost study 
would be similar to the methodology that should be used to develop estimates of the 

costs associated with the capacity charge.57

5.05.2 The Nordicity Study's Methodology is Flawed

74. The Companies submit that the Nordicity study has some serious flaws.  First and 
foremost, the assumption that the methodology used to derive the DSL costs from Bell 
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Canada's 2010 Deferral Account Broadband Study would be comparable to the 
methodology that the Companies should use to derive the costs which underlie the 
approved CBB rates is simply not correct, as explained in further detail below.  As well, 
while high level cost information was publicly available from the Companies' deferral 
account-related broadband cost study, as Nordicity itself notes, Nordicity does not use 
that information at all in its cost work-up, and instead develops its own costs estimates 
which significantly understate the Companies' "true costs", (to use Nordicity's term) as 
also demonstrated below.

5.05.3 The Costing Methodology Used to Develop the Costs For the Companies' Deferral 
Account-funded Broadband Program is Not the Same as  the Methodology That 
Should Be Used To Develop the Costs Underlying the CBB Rates

75. Bell's 2010 Deferral Account Broadband Study was based mainly on explicit costing of 
network components required for each of the communities approved for inclusion in the 
deferral account-funded broadband program (hereafter referred to as the "deferral 
account communities") and explicit costs for transport requirements related to these 
communities rather than capacity costing all the equipment to provide DSL to these 
areas.  The costs in the deferral account study were driven by the requirement to 
augment the facilities and/or equipment in the network as a result of expanding 
broadband services to an approved deferral account community.  Accordingly, the cost 
study included the full cost of  network equipment required for the expansion of 
broadband to these areas.  In contrast, where existing facilities in the access and/or 
backbone network were assessed to be capable of  providing sufficient capacity to meet 
the broadband requirements of the expected number of subscribers in a given 
community, no additional costs were included in the cost study for the use of  these 
facilities.58

76. In contrast, the cost study underlying the approved CBB rates was based not just on 
remote communities, but on the Companies' entire network.   The costs for the capacity-
based rates were based on the Capacity Costing methodology, which values plant that is 
shared and estimates the cost of an additional Kbps in the network.  The Companies' 
network that is used to carry usage traffic associated with the capacity-based rates is a 
shared network.  From the Companies' Regulatory Economic Studies Manual, the 
valuation of shared plant and the Capacity Costing method are defined as follows:
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When a service under the proposed course of action requires the use of a new  or 
existing shared facility,59  the impact of using a portion of the capacity of the 
shared facility for the service is included in the regulatory economic study.  This is 
estimated by considering the effect that the additional demand for the facility will 
have on future facility relief requirements.  The use of some of the capacity for 
the service under the proposed course of  action means this capacity is no longer 
available for other services that could have shared the facility, thus resulting in 
the advancement of future relief of the facility.

The cost associated with the advancement of  the future relief  is referred to as the 
cost of advancement.60

The capacity cost method is used to estimate the causal cost associated with a 
shared facility required by a service under the proposed course of action.  Under 
the capacity cost method, a fill factor is applied to the total cost of  the shared 
facility to recognize the spare capacity of the shared facility in regulatory 
economic studies.  Using this method, the cost associated with the non-service 
producing capacity is apportioned to the per-unit cost of  the shared facility's 
service producing capacity.61

77. Given the above, by using the deferral account-related DSL-based broadband costs, 
which were calculated using explicit costing where augmentation of facilities was 
required to serve the specific communities, Nordicity is missing other costs which a 
capacity costing methodology (which would include all costs, and not assume partial 
existing networks) would capture.
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5.05.4 While Access Costs Were Estimated As Part of the Deferral Account-related Cost 
Study, Access Costs Should Not Play Any Role  in Developing Estimates  of 
Capacity-based Costs

78. Nordicity went to great lengths to estimate the cost of the access portion of the 
Companies' network.  For example, it developed estimates of the number of DSLAMs 
needed per community to deliver broadband to that community, the DSLAM costs based 
on various configurations, the cost associated with all the components of the DSLAM 
and the PWAC associated with access.  In Nordicity's summary of  its results (as shown 
in Figure 20 of  the Nordicity Report), the Nordicity estimate of the PWAC associated with 
DSLAMs is clearly referenced and the summary implies that Nordicity's estimate of  the 
access costs are included in its estimated capacity rate.  While the Companies are 
unable to verify whether this is the case or not, as Nordicity does not provide any detail 
on how  it derived that rate from all of the inputs shown in the summary, the use of  the 
estimated access costs to derive an estimate of  the CBB rate, if indeed this is the 
approach Nordicity followed, is inappropriate and incorrect.  Unlike the Companies' 
broadband deferral account study, in which access was within the scope of  the study, the 
rate for access is a separate rate from the CBB rate that was approved in TRP 2011703.  
The CBB rate is not, and should not be, based on costs that include access.

5.05.5 Nordicity's Cost Estimates are Significantly Understated

79. As indicated earlier, only high level cost information was publicly available from the 
Companies' deferral account-related broadband cost study, such as the total upfront 
capital expenditure associated with the program, which was estimated at $277 million, 

as shown in the Nordicity study.62  Since the breakdown of  this total upfront cost into the 

access, transport and IP core components was not made public, in its cost work-up, 
Nordicity developed its own estimates of the cost of  these network components.  As 
demonstrated below, those estimates have serious flaws.

80. Nordicity states that in order to derive its cost estimates, it attempted to compensate for 
the lack of costing detail on the public record by relying on a combination of:  (1) its 
understanding of  Bell network; (2) the survey of CNOC members used to gather 
information on the network access and backbone portions of  the network; and (3) 

information from equipment manufacturers on costs related to the IP core.63  Using these 
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sources of  information, Nordicity estimates that the total upfront capital expenditures to 
build a DSL network for the approximately 60,000 households that are targeted through 
Bell's deferral account-related broadband program would be approximately $62 million, 
which is less than one-quarter of the upfront costs Bell identified.

81. However, Nordicity failed to explain the large discrepancy between the Companies' 
upfront cost estimate, which was derived based on a comprehensive cost analysis and 
actual detailed company-specific information, and the upfront capital expenditure 
estimate Nordicity developed, which was based on input that was not as disaggregated 
as the input the Companies used, and which was clearly not representative of, or 
specific to, the Companies' network.

82. The Companies have examined a number of Nordicity's cost estimates and found that 
Nordicity has significantly underestimated the costs compared to the Companies' estimates 
of the costs for the same components.  For example, in "Figure 24 Cost Template of a 
DSLAM Site" in the Nordicity Report, Nordicity estimates the various cost components of  the 
DSLAM.  When the Companies compare Nordicity's capital causal to the demand and 
service associated with the DSLAM, Nordicity's estimate for these components is $21,750 
(for the first 13 items in Figure 24) compared to the Companies' estimate of             #.  In 
particular, the Companies found that Nordicity significantly underestimated the cost of 
engineering, by a factor of almost 
 #.  (The Nordicity estimate is $1,500 for a DSLAM site whereas the Companies' cost 
estimate, based on actual historical data, is         #).  Other examples include the cost of  the 
DSLAM hardware itself, which Nordicity underestimated by a factor of        #, and the cost of 
fibre connections, which Nordicity understated by a factor of    # relative to the Companies' 
actual costs (with Nordicity's estimate at $1,000 compared to the Companies' cost of             # 
for this component).

# Filed in confidence with the CRTC.
83. In addition, Nordicity has missed an essential cost component in its cost work-up, 

namely the batteries and compact power node (CPN) associated with the DSLAM.  This 
cost component alone accounts for almost       # of the Companies' total cost estimate 
for the DSLAM (i.e.,          #).   As well, Nordicity has underestimated the cost of  the 
DSLAM cards.  Nordicity's estimate of this component is less than # # o f t h e 
Companies' estimate, the latter being based on actual data.  These cost comparisons 
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are provided in the Attachment and illustrate the vast differences between the Nordicity 
cost estimates and the Bell Canada costs which are based on actual company-specific 
input.

84. The cost comparisons discussed above demonstrate the unreasonableness of the 
Nordicity cost estimates.  The results of these comparisons lead to serious doubts 
regarding the validity of  Nordicity's cost estimates for all network components.  Nordicity 
has significantly underestimated the costs in the examples given above, and it seems to 
have also underestimated the labour components, engineering and installation.  This is 
not surprising given that neither Nordicity nor the CNOC members have extensive 
experience in building a complex network similar to Companies' network, and hence 
cannot possibly provide appropriate disaggregated or meaningful input on the network 
components and their associated costs that need to be taken into account in developing 
estimates of the Companies' network costs.

85. Based on the above, the Companies submit that Nordicity's upfront cost estimate of 
$62 million which it uses as the starting point to derive its estimate of the rate per 100 
Mbps capacity in its study (based on the summary it provides in Figure 20 at paragraph 
94 of its report) is significantly understated relative to the Companies' "true cost" (to use 
Nordicity's term).  As a result, the use of  this low  estimate in the remainder of Nordicity's 
cost work-up biases its whole analysis and is the key factor that leads Nordicity to 
inappropriately conclude that the Companies' costs are four times higher than they 

should be.64

# Filed in confidence with the CRTC.
86. In addition, as already noted, Nordicity had limited information on the IP core portion of 

the network and relied primarily on equipment manufacturers to develop estimates of the 

cost of that portion of the network.65  Clearly, equipment manufacturers cannot provide 

all of  the requisite inputs, particularly the engineering and installation estimates, needed 
to derive the cost of the Companies' complex IP core network.  This, in and of  itself, 
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casts significant doubt on the validity of  the costs that Nordicity estimated for that portion 
of the network.

87. Finally, in order to develop a rate per 100 Mbps capacity, Nordicity estimated the number 
of premises passed for each deferral account community, and developed estimates of 
the number of Mbps per community.  However, Nordicity did not provide any detail on 
how  it developed, based on these and other input data, its estimate of the rate per 100 
Mbps ($493/100 Mbps) identified in the study.  Consequently, the Companies are not 
able to derive the rate Nordicity derived using the assumptions Nordicity provided in its 
report.

88. It is noteworthy as well that when the ratio of Nordicity's estimate of the upfront capital 
expenditures ($62 million) and the Companies' estimate of  upfront capital expenditures 
($277 million) is applied to the Companies' CBB rate (of $2,213/100 Mbps), the resulting 
rate is $493, which is the estimate cited by Nordicity.  While the Companies are not sure 
if this is the approach that Nordicity used or not, it is interesting to note that this 
approach would result in the rate Nordicity cited.  However, this approach to deriving the 
CBB rate is entirely flawed, as the upfront capital expenditure from the Broadband 
Deferral Account study is not reflective of CBB costs.  It is not meaningful to calculate 
the ratio of Nordicity's upfront capital cost estimate (which is significantly underestimated 
as demonstrated above) to the Companies' upfront capital cost in the Broadband 
Deferral Account study and apply that ratio to the approved CBB rate to calculate a CBB 
rate.  If  this is the approach Nordicity took, then the resultant rate estimate is simply not 
a meaningful estimate.

5.05.6 Conclusion

89. In conclusion, the Companies submit that although Nordicity presented a large amount 
of data and diagrams in its report, its estimation of the cost per 100 Mbps capacity has 
serious flaws.  From a methodological perspective, Nordicity erroneously assumed that it 
can use Bell's Deferral Account Broadband Study as a suitable proxy for the 
methodology that should be used to calculate the costs that underlie the CBB rates.  
However, since the deferral account-related broadband cost study did not use capacity 
costing for all components, the methodology used in that study is not comparable to the 
methodology used to develop the capacity-based costs upon which the CBB rates are 
based.  As well, the deferral account-related broadband study included the costs of  all 
network components (access as well as transport and the IP core) while the costs 
associated with the CBB rates exclude any costs related to access.
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90. From an analysis standpoint, Nordicity's efforts to reproduce the Companies' network 
costs for customers in the deferral account communities have resulted in significantly 
underestimating the upfront costs (Nordicity's estimate of $62 million compared to the 
Companies' estimate of  $277 million) and therefore its estimated cost per 100 Mbps 
which was derived on the basis of that estimate is significantly underestimated as well.  
However, most importantly, Nordicity provided no details on how  it derived the $493/100 
Mbps rate based on its inputs, and as a result, the Companies are unable to duplicate 
the calculation of  that rate.  Whether coincident or not, the Companies have observed 
that the ratio of Nordicity's upfront capital cost estimate and the Companies' deferral 
account upfront capital cost when applied to Bell Canada's CBB rate yields the identical 
rate Nordicity derived.  However, this approach to deriving the CBB rate is flawed, for 
reasons explained earlier.

91. For all of  the reasons stated above, contrary to Nordicity's claim, Nordicity's costs are 
not reflective of the Companies' complex network and the Companies' "true costs".  
Nordicity's conclusion that the Companies' capacity costs are four times as high as they 
should be is simply the result of using a significantly underestimated upfront cost for its 
analysis.  Consequently, Nordicity's conclusion that the Companies' CBB rates are 
significantly overestimated and its request that those rates should be reduced to levels 

that are more reflective of "true costs"66 should be disregarded.

5.06 Contrary to the AGI Report, the Approved CBB Rates Will Not Result In a Margin 
Squeeze

92. In support of its application, CNOC also commissioned Analysis Group, Inc. (AGI) to 
provide an analysis of  the impact of the capacity-based wholesale tariffs approved in 
TRP 2011703 based on different retail and wholesale usage models representing IPSs.  
AGI described this analysis and conclusion in the report titled "Report on the Impact of 
Capacity-Based Wholesale Tariffs on Independent ISPs" (the AGI Report), dated 27 
February 2012, which CNOC appended to its application.

93. Based on its assessments, AGI concludes that if the approved capacity rates are upheld, 
the Canadian consumer will be harmed and ultimately there will be no pro-competitive 

outcome.67   The AGI Report, in essence, argues that the CBB rates approved for all 
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incumbents but MTSA are "too high to support growth and competition in the market."68  

As demonstrated below, this is not the case, and the AGI conclusions are unsupported.

94. The conclusions of  the AGI Report depend critically on the assumption that the retail rate 
remains constant while input costs increase significantly over time, which is the 
assumption that is made by AGI.  It is not surprising that the AGI Report concludes that 
approved CBB rates will result in a margin squeeze when important features of  a 
dynamically competitive market – changes in retail prices, changes in customer mix and 
changes in input costs – are all assumed away.  However, AGI's assumption is entirely 
false.  As discussed further below, Independent ISP's retail rates will not be constant, 
and Independent ISPs will have the ability to manage their customer mix and to use 
lower cost inputs (either by switching from an ILEC service to a cable company service, 
or by investing in their own facilities).  The assumption that the Independent ISPs have 
no control over their market performance, which is one of the key assumptions that 
underlies the AGI conclusions, is flawed, rendering the conclusions put forward by AGI 
flawed as well.

5.06.1 Margin Squeeze Assumptions are Flawed

95. The theory of a margin squeeze (which is what the AGI Report contends is the result of 
the approved rates) is that the profit margin available to an unintegrated service provider 
is reduced either because:  (i) the cost of the input from the vertically integrated firm 
increases relative to the retail price; or (ii) the cost of  the input remains the same but the 
vertically integrated firm's retail price is lowered compelling the unintegrated firm to lower 

their price.69  Thus, the determination of a margin squeeze requires comparing the input 

costs to the market retail price and not just the price charged by the unintegrated firm.

96. The AGI Report conclusion is based on the premise that prices at the retail level are 
constant and that only input costs will increase.  However, full pricing flexibility is 
available at the retail level which will allow  the retail rate, and thus the margin, to 
increase.  Contrary to the assumptions used for producing Exhibits 4 to 6 and Exhibits 7 
to 9 of  the AGI Report, the average revenue per line (or ARPL) has not remained 
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constant.70   As Figure 1 demonstrates, the ARPL for residential Internet service has 

increased over time and has grown 5% on average per year over the past decade.  
During this time period consumers also saw  improvements in the quality and 
functionality of  their Internet service.  However, increasing retail rates are not accounted 
for in the AGI Report.  The AGI assumption that retail rates will not change is clearly 
wrong, as demonstrated by the ARPL trends provided in Figure 1, rendering AGI's 
conclusions meaningless.

Figure 1: ARPL Growth Residential Internet Service 71

97. Another peculiar assumption in the AGI Report that is highly questionable is the 
assumption that the rate for high-speed ISP services is lower than the rates for medium 
and even low-speed services.  In Exhibit 2, the AGI Report attempts to demonstrate a 
margin squeeze for its high-speed services when the retail rate is $37.31.  However, this 
assumed high-speed service rate is lower than the low-speed rate ($37.78) and the 
medium-speed rate ($38.38), contrary to the reasonable expectation that the higher 
speed service would have a higher rate.  The selection of  a higher rate for the high-
speed service would have clearly widened the margin and weakened the AGI 
conclusion.

98. With respect to input costs, the AGI Report extrapolates costs using 5%, 15%, 20%, 
40% and 50% growth rates for peak use demand.  It is only the use of  a 50% growth rate 
that shows that lower peak usage costs exceed the current price of $37.78 within five 
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years.  However, the Commission's mandated annual increase in individual traffic use 
applies "two years of  traffic growth rates per retail customer consistent with historical 
levels, followed by a constant growth rate of 20 percent for each of  the remaining years 

of the study period."72  In fact, holding this latter rate of  growth for individual traffic use of 

20%, there is no margin squeeze.  Even at the seemingly low  high-speed price of $37.31 
in Exhibit 6, a 20% growth of traffic use would not lead to a margin squeeze within the 
five-year time span that is used.

99. In addition, contrary to AGI's assumption, Independent ISPs do have control over their 
input costs.  They are able to manage their customer mix and they have a choice of 
input suppliers.  If they do not want to pay the rates approved for Bell Canada, they have 
the ability to choose a lower priced alternative such as those offered by Rogers, 
Videotron, or Cogeco.  The flexibility in choice that is available to Independent ISPs has 
been overlooked in AGI's analysis.  Obviously sourcing inputs from a lower priced 
provider will increase the margin available to Independent ISPs and alleviate the 
concern of a margin squeeze.  In fact, the analysis ignores the reality that Bell Canada 
could, for example, lower its own wholesale price in the face of  competing alternatives 
from cable.

100. The AGI Report raises concerns that Independent ISPs "will need to revisit their pricing 
structures within four years," and "any plan restructuring by independent ISPs will likely 
lead to price increases, usage restrictions, and other anti-competitive effects that will 

directly harm the Canadian retail internet consumer."73  However, this is a standard fact 

of dynamic competitive markets.  All ISPs in the broadband market, incumbent or not, 
will need to revisit their pricing structures/services.  They have done so in the past and 
will continue to do so.  Revisiting business models, speed offerings and price plans are 
all logical tools to use in order to remain competitive and adapt to changing consumer 
demands.  Thus, like every other ISP, independent ISPs can change their customer mix, 
alter their retail rates, alter their usage restrictions and find cost effective sources of 
supply order to address the increased demand for broadband services.  Incumbent ISPs 
must do the same.

101. The CBB model allows Independent ISPs the flexibility required to manage their 
customer base in order to accommodate market demand (including offering unlimited 
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Internet packages), while at the same time ensuring they have the proper incentives to 
manage their network use.  These additional market flexibilities have largely been 
overlooked in the AGI analysis.  As already noted, Independent ISPs have the ability to 
increase their retail rate, alter their customer mix, impose usage restrictions and find 
lower cost sources of  supply.  This flexibility has clearly benefitted Independent ISPs.  
With the implementation of  CBB, Independent ISPs have experienced significant 
increases in their customer base.  According to press reports, independent ISPs have 

"seen massive growth of  new  clients" 74  leading many ISPs to "double… (their) size in 

three months."75

102. It is noteworthy that CNOC itself  has realized the benefits of CBB.  When Bell Canada 
asked the Commission to delay the implementation of  the currently approved rates, 
CNOC argued against that request.  In fact, CNOC insisted that the implementation of 
TRP 2011-703 not be delayed because ISPs have waited a long time for access to high-

speed services, even though such services were available since 12 July 2011.76  Clearly 

the opposition to the requested delay was motivated by the financial benefits from the 
CBB model that independent ISPs realized.  Further evidence is the fact that the 
Companies' expected revenues under the CBB model "are actually less than the 

revenues they were obtaining before" the implementation of the CBB model.77

103. In fact, if  CNOC's main concern is that there will be a margin squeeze at some point in 
the future if  input costs increase, then the adoption of the Videotron proposal that 
requires a higher CBB rate initially which declines over time could solve this problem.  

However, CNOC has made it clear that it is opposed to this option.78  Cleary what CNOC 

is seeking is an overall reduction of CBB rates as opposed to a principled application of 
costing principles.

104. AGI's assumption that the Independent ISPs have no control over their market 
performance is flawed, and as a result, so are the conclusions cited in the AGI Report. 
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The CBB model at the currently approved rates provides CNOC members with the 
flexibility to implement their business models in order to effectively compete.

5.06.2 Canada's Wireline Broadband Performance

105. The AGI Report justifies greater regulatory intervention by citing studies comparing 
Canada's broadband performance to other countries and concludes that "several 
independent, third-party studies note that the Canadian broadband market place has not 
been able to provide customers with a greater variety of  speeds, lower prices, or better 

service."79  This is simply not true.  With respect to investment, Figure 3 demonstrates 

that wireline capital expenditures continue to be significant and it should be noted that 
the vast majority of the investments are made by facilities-based providers.

Figure 3: Canadian Wireline Capital Expenditures80

106. In terms of broadband speed, Figures 4 to 8 describe Canada's position relative to the 
G20 countries.  Figure 4 shows that Canada ranks fourth in average download speed 
while Figure 5 demonstrates Canada's fourth position in terms of the percentage of 
unique IP addresses greater than 2 Mbps.  Finally, Canada holds third position for 
speeds higher than 5 Mbps as shown in Figure 6.
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 Unlike other international comparisons which use advertised speeds, Akamai uses its  globally-deployed server 
network and the billions of  requests for web content  that  it services on a daily  basis to determine download 
speeds.  Note that Akamai does not have data for Indonesia, Russia, South Africa and Turkey in the G20.
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Figure 4: G20 Ranking for Average Download Speeds81

Figure 5: % of Unique IP Addresses > 2 Mbps for G2082

Figure 6: Percentage of Unique IP Addresses > 5 Mbps83
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107. Based on the Wall Communications Inc. report titled, Price Comparisons of Wireline, 
Wireless and Internet Services in Canada and with Foreign Jurisdictions: 2011 Update, 
Figures 7 through 10 shows that Canadian prices for various speed services compare 
favourably to other countries and that Canadian prices are lower than the prices in the 
U.S. across all services compared.

Figure 7: Pricing Comparison for Level 1 Speeds
(up to 1.5 Mbps, 2 GB/Month)84

Figure 8:  Pricing Comparison for Level 2 Speeds
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(1.5 - 9 Mbps, 10 GB/Month)85

Figure 9:  Pricing Comparison for Level 3 Speeds
(10 - 20 Mbps, 30 GB/Month)86
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Figure 10:  Pricing Comparison for Level 4 Speeds
(20+ Mbps, 50 GB/Month)87

108. Moreover, Canadians use broadband services.  Figure 11 shows Canada has the largest 
percentage of households with broadband service in the G8.  Figures 12 and 13 depict 
Canada's lead position in average hours online per user per quarter and total IP traffic 
per capita, respectively. 

Figure 11: % of Households with Broadband – 201088
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Figure 12: Average Hours Online per User per Quarter – Q4 201089

Figure 13: Total IP Traffic per Capita - 201090

109. Therefore, based on the evidence above, the proclamation of  a lack of  competition and a 
heightened need for regulatory intervention due to "efforts (that)…have not sufficiently 

addressed this problem"91 is deficient of substantiation.

110. For all of  these reasons, the AGI report and CNOC's associated margin squeeze 
arguments must be dismissed.

6.0 APPROVED BUSINESS WHOLESALE HIGH-SPEED ACCESS RATES DO NOT 
NEED FURTHER ADJUSTMENTS
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111. In addition to its Review  and Vary Application of the CBB rates approved in 
TRP 2011703, CNOC is also seeking a review  and variance of the monthly business 
wholesale high-speed access rates approved in TRP 2011-704.  CNOC cites two 
reasons why the business access rates approved in that decision are incorrect.

112. First, CNOC claims that the Commission made an error in law  and in fact when it 
approved higher mark-ups for business access services relative to residential access 
services.

113. Second, CNOC argues that the Commission made an error of law  in that the business 
access rates were developed using Internet traffic only and not "all services demand".

114. With respect to CNOC's second argument relating to "all services demand", the 
Companies note that CNOC made the same arguments with respect to the development 
of the Companies' capacity rates.  The Companies have already addressed CNOC's 
comments in section 5.2 above and have demonstrated that CNOC's comments have no 
validity.  With respect to CNOC comments relating to mark-ups, the Companies will 
address those comments in the section below.

6.01 Current Mark-ups on Business Wholesale High-speed Access Rates Are 
Appropriate

115. CNOC's request to review  and vary the business wholesale high-speed access rates 
approved in TRP 2011-704 appears to rest on its argument that "value-of-service" pricing 
is only appropriate for retail, not wholesale services and that by applying that pricing 
model for wholesale high-speed services, the Commission made an error in law  and in 
fact.

116. The Companies must first note that although CNOC asserts that this is an error in fact 
and law, it has failed to explain what exactly the alleged error in law, or in fact, happens 
to be.  Rather, it appears that the "error" is that CNOC simply wishes it had access to 
lower rates for business GAS by setting them at the same level as residential GAS rates.  
The Companies submit that the Commission has clear jurisdiction to determine just and 
reasonable rates for telecommunications services.  Clearly by setting such rates it is not 
committing an error in law.  Moreover, as noted by the Commission itself  in TRP 
2011-704, the facts justify differentiated pricing between business and residential 
wholesale services:
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27.  In setting rates, the Commission balances the need to ensure that the ILECs 
are reasonably compensated for their costs with the need to ensure that markups 
are not so high as to significantly impede independent service providers from 
providing competitive alternatives in the marketplace.

28.  The Commission notes that, compared to retail residential Internet services, 
retail business Internet services typically include a number of additional features, 
such as multiple addresses, business websites, customized email addresses, 
and technical support, and are typically priced higher for comparable speeds.

29.  The Commission further notes that where wholesale business and 
residential high-speed access services have been provided separately by the 
ILEC, the rates for wholesale business services have generally been set using a 
higher markup compared to residential service.

30.  The Commission considers that the existing approach to setting rates for 
wholesale business high-speed access services has not hindered the 
independent service providers' growth, as there is competition in the business 
Internet market and independent service providers currently have a 25 percent 
market share of the $1.1 billion retail business Internet market.

117. This is not the first time that wholesale ISPs have requested the rejection of 
differentiated wholesale rates between residential and business services.  In a letter 
dated 2 May 2011 in which CNOC requested the merging of  the proceeding related to 
TNC 2011-77 with the Follow-up to Regulatory Policy CRTC 2010-632 proceeding, 
CNOC also requested that the issue of  whether value-of-service pricing for wholesale 
high-speed access services should be eliminated be considered in a merged 
proceeding.  CNOC restated its views with respect to its rejection of value-of-service 
pricing for wholesale services in CNOC(The Companies)29Apr11 -4 TNC 2011-77 as 
well as in its Final Written Argument, filed 29 July 2011, at the end of the Oral proceeding 
related to TNC 2011-77.

118. Wholesale ISPs are not, as of  right, entitled to uniform rates for all wholesale services.  

As discussed at length in several proceedings,92 the Commission must balance several 

policy objectives in setting just and reasonable rates such as the competitive 
environment of the services in question, the essentiality of  the service in question, the 
incentives for ISPs to invest and build new  networks and a fair and reasonable return for 
the facilities-based provider.

119. As noted by the Commission at paragraph 26 of  TRP 2011-704, business GAS is not an 
essential service.  Rather, it has been classified in Decision 2008-17 as a conditional 
mandated non-essential service following an exhaustive proceeding which examined all 
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wholesale services.  As such, CNOC's request for a 15% mark-up on certain 
components was appropriately rejected.  Moreover, a differentiated mark-up between 
business and residential GAS services has been in place since the launching of GAS 
and maintained in several subsequent decisions in consideration of all of the factors at 
stake.

120. Both wholesale business and residential high-speed access services are classified as 
conditional mandated non-essential services where rates are based on costs plus a 
reasonable mark-up.  It is legitimate for 'a reasonable mark-up' to differ between 
business and residential services in recognition of  the fact that there are differences in 
the rates for the retail services that are ultimately provisioned using these wholesale 
services, in the market-share of industry participants and in the services themselves.

121. There is no evidence to suggest that the historical trend of differentiated mark-ups on 
business wholesale high-speed services relative to residential services has impeded 
competition in the retail business market.  In fact, competition is flourishing.  As noted by 
the Commission, 25% of the $1.1 billion retail business Internet market is held by 
independent ISPs.  A 25% market share is not insignificant and provides no indication 
that mark-ups on wholesale business high-speed services are too high.

122. CNOC first attempts to reject this argument by arguing that this 25% actually mostly 
represents incumbents outside of territory:

First, the number of  competitors accounting for the bulk of that 25% market share 
are quite limited and consist of Bell, Telus, MTSA and to some extent Rogers 
operating out of territory. The true independent ISP industry only accounts for a 
fraction of  this market share, yet it is that segment that is often responsible for 
service innovation and downward price pressure at the retail level.93

123. This is completely false as clearly indicated in Figure 5.3.1 of the Commission’s 2011 
Telecommunications Monitoring Report. The 25% explicitly excludes Incumbent TSPs 
operating outside of their territories.94

Figure 5.3.1 Internet access revenue share, by type of entity, 2010
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124. As indicated in this figure, Incumbent TSPs (outside of their territory) only hold 7% of the 
business Internet access market compared to the 25% held by independent TSPs. 
Moreover, this Figure also shows that there is a significant difference between the 
residential and business Internet access markets as Independent TSPs have 7% of the 
Residential Internet access revenues compared to the 25% they hold in the Business 
Internet access market. Contrary to CNOC’s allegations, the facts clearly justify a 
differentiated markup for business wholesale high-speed access services as compared 
to wholesale residential services.

125. CNOC then argues that even if a 25% market share is not insignificant, there is no 
reason to not lower rates even further in order to create even more competition:

More importantly, even if the 25% market share was due to vibrant competition in 
the provision of  retail business services, there is no reason for the Commission to 
limit the degree of competition in the marketplace to this level by approving 
markups for BWHSAS that are higher than those levels found sufficient by the 
Commission to compensate Incumbents adequately when the Commission 
established corresponding RWHSAS rates.95

126. In other words, in the absence of  any evidence of a problem (as CNOC has failed to 
demonstrate any market failures) the Commission should, according to CNOC, lower the 
business GAS rates in order to promote even further competition.  The Companies 
submit that such an argument is not only self-serving, it is contrary to the Policy Direction 
which clearly indicates that the Commission should, in exercising its duties:

1) rely on market forces to the maximum extent feasible as the means of  achieving the 
telecommunications policy objectives; and
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2) when relying on regulation, use measures that are efficient and proportionate to their 
purpose and that interfere with the operation of competitive market forces to the 

minimum extent necessary to meet the policy objectives.96

127. Having failed to demonstrate any market failure resulting from the differentiated mark-
ups, and more importantly in the present context, having failed to demonstrate that the 
Commission committed any error in law  or in fact, the Commission should dismiss 
CNOC's arguments regarding business GAS mark-ups.

7.0 OTHER ISSUES RAISED BY CNOC NOT DIRECTLY RELATED TO ITS REQUEST TO 
REVIEW AND VARY TRP 2011-703 AND TRP 2011-704

128. Included in CNOC's review  and vary application which addresses various aspects of 
TRP 2011-703 and TRP 2011-704, are three additional topics that in fact have no 
relation to the Commission's determinations in TRP 2011-703/704 – namely:  (i) whether 
the Companies' $3.75 rate for a 7 Mbps upload speed is a rate that has in fact been 
approved by the Commission; (ii) the Companies' AHSSPI rates; and (iii) the modem 
rental fees.  While these topics are clearly out of scope of  the CNOC application, the 
Companies will nevertheless address each of these items in turn.  To do otherwise, 
might leave the impression that there is some validity to CNOCs comments.

7.01 The Commission Has Approved the Companies' Matching Speeds, Including an 
Optional $3.75 Rate For 7 Mbps Upload Speeds

129. CNOC makes the tenuous accusation, at paragraphs 123 and 124 of its application, that 
the $3.75 optional charge for ISPs that choose to avail themselves of a 7 Mbps upload 
speed option is actually a usage-based billing charge:

123. The purpose of this rate was described at paragraph 8 of  the "Bell Canada 
Report on the Economic Evaluation for The Introduction of  Gateway Access 
Service and High Speed Access Service-Fibre to the Node" dated 29 November 
2010 and in paragraph 9 of  their 21 April 2011 "Report on the Economic 
Evaluation for the Introduction of Gateway Access Service-Fibre to the Node 
(Residential Access)" to "match the allowances and charges already established 
for the Companies' corresponding retail services offered in Ontario and Quebec". 
However, this allowance, i.e., usage based-billing rate was not ultimately 
approved by the Commission. 

124. Bell's tariff pages for GAS_FTTN57 cite Telecom Order CRTC 2011-377 
("TO 2011-377") as the authority for this charge, since TO 2011-377 was the first 
Commission determination to deal with these tariffs. In TO 2011-377, the 
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Commission approved interim rates for Bell's Residence FTTN-GAS that were 
set at a 35 % discount relative to the Bell's residential Internet services of 
corresponding speeds without any usage charge. Thus, to the extent that the 
$3.75 rate was for usage, it does not appear to have been approved in TO 
2011377. [Emphasis present in original submission]

130. Given that the Commission has adopted a CBB model, CNOC argues, this UBB charge 
was implicitly rejected by the Commission.

131. The Companies first submit that the $3.75 charge for an optional 7 Mbps upload speed 
has absolutely nothing in common with the Companies' then-proposed UBB charges 
which consisted in per-gigabyte fees.  Moreover, the Companies note that CNOC 
conveniently omitted to quote the latter paragraphs of Telecom Order CRTC 2011-377 
which stated:

31.  The Commission notes that the other fees and charges are for elements that 
are integral to the provision of the new  matching speed and POI aggregation 
services. In order to (a) ensure that incumbents are still able to charge some 
fees, (b) ensure that these fees do not constitute a barrier to entry, and (c) 
minimize disruption to the competitive market during the interim period, the 
Commission has established the following general principles regarding these 
fees and charges:

- if the equivalent functionality exists for legacy speeds, the interim rate will 
be set at the existing rate unless the rate proposed by the ILEC is lower; 
and

- if the equivalent functionality does not exist for legacy speeds, the 
interim rate will be set at the rate proposed by the ILEC. [Emphasis 
added]

132. The 7 Mbps optional upload speed is clearly a functionality that did not exist for the 
Companies' legacy speeds and which was therefore approved on an interim basis by the 
Commission in Telecom Order 2011-377.  This optional upload speed was later 
approved on a final basis in the Commission's final decision, TRP 2011-703, when it 
ordered:

VII.     Implementation

190.  The Bell companies, Cogeco, MTS Allstream, RCP, and Videotron filed 
tariffs in this proceeding based on a billing model with separate access and 
usage rates. Accordingly, the  Commission approves on a final basis the tariff 
notices filed by these companies (see Appendix 2) as modified by this 
decision, including the approved capacity model and the rates listed in 
Appendix 1, effective 1 February 2012. The Commission directs each of these 
companies to issue, by 19 December 2011, tariff  pages that reflect this decision 
and the rates listed in Appendix 1.  (Emphasis added]
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133. Given that the Companies' $3.75 fee for the 7 Mbps upload speed was included in the 
tariff notices filed by the Companies and approved by the Commission, and given that 
the Commission neither rejected nor modified this charge in its decision, the $3.75 fee 
has been approved on a final basis and CNOC's allegations to the contrary must be 
denied.

7.02 The Companies AHSSPI Rates Were Outside of the Scope of the Proceeding 
Leading to TRPs 2011-703 and 2011-704 and, In Any Case, Do Not Include Usage 
Costs

134. The second extraneous topic introduced by CNOC relates to the Companies' AHSSPI 
rates.  At paragraph 131 of its application, CNOC makes the unsubstantiated allegation 
that Bell's AHSSPI rates may recover the cost of some usage of the Bell network and 
that competitors may be paying twice for usage.  CNOC goes on to request an order 
from the Commission reducing Bell's monthly AHSSPI rates to remove any usage costs 
and to bring the AHSSPI rates in line with the interface charges for other incumbents.

135. In response, the Companies note that their Commission-approved AHSSPI rates were 
not part of TRP 2011-703 or TRP 2011-704 and are clearly not within the scope of 
CNOC's review  and vary application of  these decisions.  However, notwithstanding that 
fact, the Companies will address the issue of usage in their AHSSPI rates.

136. The Companies can confirm that the approved AHSSPI rates do not recover any usage 
costs and therefore competitors are not paying twice for usage.  The AHSSPI provides 
for the aggregation of end-user traffic associated with a single service provider, from 
every ADSL-enabled wire centre in either Bell Canada's or Bell Aliant's operating 
territory.  The Companies' AHSSPI rates were initially filed under Tariff  Notice 6767A, 
and as documented, the underlying costs include the cost of a port, a card where 

applicable, and fibre connections.97  All of these components are line-driven costs (i.e., 

all driven by the requirement for a port) and are not affected by usage.  Accordingly, 
CNOC's claim that AHSSPI rates need to be modified to remove any usage has no merit 
and should be disregarded.

137. Furthermore, CNOC's observation that interface rates vary across incumbents does not 
imply that the Companies' rates are incorrect and should therefore be reduced.  CNOC 
attempts to use this same reasoning to discredit the recently approved CBB rates which 
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are also at issue in CNOC's application.  Clearly, CNOC has no credible evidence to 
request a reduction in either the AHSSPI or CBB rates and instead relies on a simple 
rate comparison across incumbents to justify this request.

138. For the reasons stated above, CNOC's comments with respect to the Companies' 
AHSSPI rates should be disregarded.

7.03 VDSL Modems are Forborne From Regulation

139. CNOC requests in its application that the Commission direct the Companies to include 
the terms and conditions for lease of the Companies' ALU 7130 VDSL modem in the 
Companies GAS-FTTN and GASHSA tariffs, at rates subject to Commission approval, 
until such time that the ALU 7130 VDSL modem is available from alternative sources of 

supply.98  In support of its request, CNOC claims that only the ALU 7130 VDSL modem 

has been certified by the Companies for use on its network when customers request 
wholesale GAS-FTTN or HSAFTTN services utilizing a 25 Mbps download or 7 Mbps 

upload speed.99  CNOC contends further that the Companies provide this modem under 

virtual monopoly conditions as it is only available from the Companies at a charge of 
$8.00 per month and hence the rate charged should be subject to Commission review 

and approval.100

140. In response, the Companies note that the terms and conditions under which the ALU 
7130 VDSL modem are provided are correctly excluded from the Companies' GAS-
FTTN and GAS-HSA tariffs as modems such as the ALU 7130 VDSL constitute terminal 
equipment which has been forborne from Commission rate regulation since 4 August 

1994.101  The re-regulation of  terminal equipment would be a severe change in long-
standing policy. To do so the Commission would have to launch a proceeding to consider 
the appropriate test for the removal of  forbearance and the appropriateness of re-
regulating terminal equipment. The Companies submit that this is unwarranted.  
Although wholesale ISPs can pay the modem rental fee to the Companies, they can also 
source their own modems from any modem supplier.  However, as indicated in the 
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Companies' Tariff Notices (TN)102 and in response to a Vaxination interrogatory,103  the 

Companies are willing to assist ISPs wishing to certify their own VDSL2 modems.  
Certification is necessary in order to ensure the modems will work appropriately and to 
avoid service assurance issues that will cause problems for end-users, the ISPs and the 
Companies.  In this regard the Companies are willing to provide these ISPs (and have 
already provided to certain ISPs that have requested it) the same information the 
Companies provide to equipment vendors.

141. For the foregoing reasons, the Companies submit that CNOC's comments are without 
merit and should be discarded.

8.0 THE NEED FOR INTERIM RATES

142. At paragraph 140 of CNOC's application, CNOC requests that the Commission make the 
capacity rates approved in TRP 2011-703 and the business access rates approved in 
TRP 2011-704 interim and that those rates should be adjusted retroactively to the date 
they were made interim once the Commission issues its final decision in this proceeding.

143. The Companies note that the capacity rates approved in TRP 2011-703 have already 
been made interim by the Commission in Telecom Decision 2021-60, effective 1 
February 2012.  That decision also introduced an interim regime that allows ISPs to 
comingle residential and business traffic, incurring capacity charges on the combined 
traffic but in addition receive a 10% discount on the final rates approved in TRP 
2011-704 for business access services.  In the Companies' view, the introduction of this 
parallel regime, which includes a 10% discount on business access rates, is a sufficient 
regulatory measure to have been taken by the Commission to ensure that all parties are 
treated fairly while the Commission determines the final terms and conditions of TRP 
2011-703.  Accordingly, in the Companies' view, interim status for business access rates 
approved in TRP 2011-704 is not necessary.

9.0 CONCLUSION

144. Absent a clear demonstration in such an application of:  (i) an error in law  or in fact; (ii) a 
fundamental change in circumstances or facts since the decision; (iii) a failure to 
consider a basic principle which had been raised in the original proceeding; or (iv) a new 
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principle which has arisen as a result of the decision, CNOC's application must be 
dismissed.  This is the case for the CNOC application at issue.

145. The Companies submit that CNOC has failed to demonstrate that the Commission's 
long-standing process for the designation of  information as confidential constitutes an 
error in law; failed to demonstrate that the Commission erred in assessing the 
Companies' costs and setting their associated CBB rates; failed to substantiate its claims 
that the wholesale business GAS rates approved in TRP 2011-704 warrant further 
adjustments due to an error in fact or law  and made several baseless allegations that 
also happened to be outside of the scope of proceedings leading to TRP 2011-703 and 
704.

146. For all of these reasons, CNOC's application must be denied.

*** End of Document ***
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