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November 27, 2012 


Via Access Key 
Mr. John Traversy 
Secretary General 
Canadian Radio-television and  
Telecommunications Commission 
Centre Building 
1 Promenade du Portage 
Gatineau, Quebec  K1A 0N2 


Dear Mr. Traversy: 
 
Re: Rogers Communications Partnership Tariff Notice 28 (TN 28) – Rogers 


Reply - CRTC Reference: 8740-R28-201214171 
 
Introduction 


 
1. In its letter dated November 13, 2012, Commission staff sought comments on 


Rogers Communications Partnership’s (“Rogers”) proposal in TN 28 to determine 
interim rates for 35, 45 and 150 Mbps speeds by pro-rating the $1.69 difference in 
the approved rates for 25 Mbps and 50 Mbps speeds to these new speeds. Rogers 
Communications Partnership (“Rogers”) is in receipt of comments from CNOC Inc., 
Vaxination Informatique (“Vaxination”) and Teresa Murphy on this proposal as well 
on Rogers TN 28 in general.  Rogers herein provides its Reply dealing first with the 
specific matter for which the Commission sought comments and then with the other 
matters raised by interveners. 
 


2. This reply should be read in conjunction with Rogers’ Comments filed November 
16, 2012 on CNOC’s Part I Application regarding TN 28 and associated matters.   


 
 
Pro-rating the difference in approved rates to establish interim rates for 35, 45 
and 150 Mbps speeds is reasonable and expedient  
 
3. Pro-rating the $1.69 difference in the approved rates for 25 and 50 Mbps speeds to 


establish interim rates for 35 and 45 Mbps speeds is a reasonable method to 
approximate costs and is expedient in terms of bringing the speeds to market.  It is 
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particularly appropriate in light of the impending decisions on the applications to 
review and vary Telecom Regulatory Policy 2011-703 (“TRP 2011-703”) that could 
affect cost studies and the resulting rates. 
 


4. Moreover, Rogers’ proposal for establishing interim rates for 35 and 45 Mbps 
services is consistent with the Commission’s past practice; see Telecom Order 
2009-792 where the CRTC approved interim TPIA rates for Shaw stating that the 
proposed rate “appears, on a prima facie basis, to be consistent with the 
Commission-approved rates of other TPIA speeds”.1 


 
 


Paragraph 210 of Decision CRTC 2006-77 does not freeze Rogers TPIA rates 
regardless of speed and cost  
 
i) Rogers rates are cost-based  
 
5. CNOC, Vaxination and Ms.  Murphy all argue that Rogers 25, 35 and 45 Mbps 


services are speed upgrades to existing service offerings and therefore, in their 
view, according to paragraph 210 of Telecom Decision 2006-77 (“Decision 2006-
77”) these services must be offered at existing prices because Rogers’ has not 
increased retail prices for the new services. 
 


6. This argument ignores the fact that 18, 28 and 32 Mbps speed services will remain 
in the market for existing retail and TPIA end-users and that 25, 35 and 45 Mbps 
are new speeds.2  


 
7. More importantly, the argument further ignores that TPIA rates are to be cost- 


based and independent of the wholesale providers’ retail rates. Indeed, CNOC 
chose not to quote paragraph 209 of Decision 2006-77 immediately preceding its 
selected paragraph wherein the Commission: 
 


“determines that if a cable carrier introduces a new retail Internet service speed, 
it is to file, at the same time, proposed revisions to its TPIA tariff to include this 
new speed offering, with a supporting cost study.”   
 


8. CNOC argues that paragraph 210 renders paragraph 209 moot but this is not the 
case.3 The Commission’s long-standing principle is that rates are cost-based and 


                                                 
1 Telecom Order CRTC 2009-792 


2 TPIA customers will be able to add additional end-users to these speeds until April 16, 2013. 


3 Paragraph 210 does not override paragraph 209.  No new cost studies would ever have been conducted if CNOC’s 
assertion were correct.  CNOC will always view any service it wants as a re-speed of a previous speed service.   







 
Rogers Reply to Comments on Rogers TN 28 


November 27, 2012 
Page 3 of 8 


 


this is why paragraph 209 was written.  Since Decision 2006-77, the CRTC held 
the proceeding leading to Telecom Regulatory Policy 2010-632 (“TRP 2010-632) 
wherein the Commission determined that speed-matching was required with rates 
based on Phase II costs plus appropriate mark-up and ordered the carriers to 
provide cost studies.  
 


9. Following on the Commission directive from TRP 2010-632, as the Commission is 
aware, last year it approved a monthly access fee of $21.00 for 25 Mbps service for 
Rogers in TRP 2011-703 after an exhaustive 14 month process reviewing Rogers’ 
cost studies. The cost studies (as adjusted by the Commission) approved in TRP 
2011-703 for 25 Mbps and 50 Mbps services (at the time branded as Extreme Plus 
and Ultimate, respectively) reflect the use of DOCSIS 3.0 technology.  The other 
speeds costed in Rogers Tariff Notice 18 were based on DOCSIS 2.0 technology.  
Therefore, the costs approved in the 25 and 50 Mbps are the relevant cost studies 
for the new services in TN 28 because they are based on DOCSIS 3.0 costs these 
services incur. 
 


10. Now, CNOC would have these approved cost studies simply disregarded because 
retail prices have not been simultaneously increased with the introduction of new 
increased service speeds.4 Rogers submits that retail market conditions will dictate 
changes in prices for retail services. Retail prices are irrelevant to wholesale costs 
and hence to wholesale rates. 
 


11. CNOC appears to recognize that cost-based rates are to apply in paragraph 15 of 
its November 20, 2012 Comments wherein it states: 
 


 “Having Rogers increase the prices for any of these wholesale service speed 
increases without detailed cost justification when corresponding retail prices are 
not changing, and failing to make the speed increases available for both 
aggregated and disaggregated POIs on an interim basis would cause 
competitors irreparable harm and competition would be unduly impaired,…”  
(emphasis added) 


 
As explained above, Rogers has not only filed detailed cost justification for 25 
Mbps aggregated POI TPIA service, but, in fact, it has a rate approved by the 
Commission based on the detailed cost justification in TRP 2011-703.  And further, 
Rogers is not failing to make the speed increases available for aggregated POI 
TPIA service.  Therefore both premises of CNOC’s allegation are incorrect. With 
regard to CNOC’s view that the speed increase should be made available also for 
disaggregated POI TPIA service, Rogers has explained why this is not the case in 
its November 16, 2012 comments on CNOC’s Part I Application on these matters.  


                                                 
4 Existing service speeds remain available to customers of the existing speed. 
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ii) Rogers costs increase with increases in speed 
 


12. In its November 20, 2012 submission at paragraph 7, in commenting on Rogers’ 
position that applying the existing rates to new speeds would violate cost-based 
rate principles, CNOC dismissively comments in parentheses 
 


“(presumably because Rogers is implicitly assuming that DOCSIS 3.0 technology 
costs more to deploy than DOCSIS 2.0 technology).” 


 
And in its November 23 submission CNOC argues: 


 
“Any concern that requiring Rogers to match speeds without imposing higher 
rates on TPIA customers is not cost-based is misplaced and should be 
disregarded because Rogers willingness to provide these speeds to its end-users 
at no extra charge (provided they have the DOCSIS 3.0 modems), demonstrates 
that the cost structure of Rogers has not increased to any material degree as a 
result of this re-speeding;” 
 


13. Rogers submitted detailed cost studies for both DOCSIS 2.0 and DOCSIS 3.0 
technology in the proceeding leading to TRP 2011-703.  CNOC is wrong to suggest 
that Rogers merely assumed that DOCSIS 3.0 technology costs more to deploy 
than DOCSIS 2.0 technology.  The detailed cost studies provide the supporting 
evidence that costs are higher.5  Moreover, the rates approved in TRP 2011-703 
reflect the difference in costs between 10 Mbps and 15 Mbps services costed on a 
DOCSIS 2.0 platform and 25 and 50 Mbps services costed on a DOCSIS 3.0 
platform. CNOC simply denies the existence of the cost studies and their approval 
by the Commission. It would be prejudicial to Rogers to require it to provide 
wholesale access to DOCSIS 3.0 speeds while denying it a reasonable opportunity 
to recover the costs of providing this higher speed capability.   
 


14. In addition, although Rogers does not believe retail rates are relevant when a cost-
based wholesale rate has been approved, Rogers notes that its retail prices have 
increased during 2012.  These retail price increases have been applied in order to 
recover increased costs notwithstanding the intense competitive pressures in the 


                                                 
5 For example, the DOCSIS 3 service uses more channels in the last mile access portion which alone involves 
significantly higher costs. On this aspect of additional costs, Vaxination acknowledged the use of additional 
channels in paragraph 6 of its comments but is silent on the additional costs associated with using additional 
channels for the service.  Rather ,Vaxination goes on to state that speed increases for DOCSIS 3.0 have less network 
impact for the last mile than DOCSIS 2.0. This only follows because of the additional resources with associated 
costs that are used to provision DOCSIS 3.0 functionality.  Increased traffic causes less congestion on DOCSIS 3.0 
network as opposed to a DOCSIS 2.0 network only because the DOCSIS 3.0 network with all its additional costs 
exists.   
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marketplace.6  The timing of the retail price increases are dictated by a number of 
factors such as costs and competitive market pressures including relative prices, 
new product offerings and intensity of promotional offers and marketing.   
 


15. A number of other comments made by CNOC in its November 23 submission in 
reference to costs warrant reply.  In paragraph 4, CNOC argues that  
 


“In  any event, under the capacity-based billing (“CBB”) model, if the re-speeding 
results in significantly higher peak usage, Rogers will earn additional revenues 
from TPIA customers who will need to purchase extra capacity to accommodate 
that increased peak usage;” 


 
16. Rogers submits that this argument is simply an attempt to obfuscate matters by 


raising a red herring. Rogers’ cost studies and TN 28 address the monthly access 
rates/costs.  Rogers has not proposed to increase the usage-based variable rate.  
 


17. CNOC further argues in paragraph 4 that: 
 


“The application of re-speeding to disaggregated POIs should not result in any 
significant additional investment by Rogers in these POIs since the DOCSIS 3.0 
backbone has been implemented by Rogers on a network-wide basis and as 
peak capacity needs of TPIA customers increase, Rogers will be compensated 
for that increase in peak capacity through the application of CBB charges to the 
acquisition of that extra capacity.” 


 
18. Rogers submits that CNOC is again confusing matters.  CBB (capacity-based 


billing) charges do not apply to traffic from disaggregated POI TPIA service. Should 
higher speeds be ordered for disaggregated POI TPIA service, Rogers will not be 
compensated for the costs of increased backhaul circuits required to carry 
additional traffic and additional interconnecting facility ports that will have to be 
deployed at a cost and then migrated at an additional cost. See also paragraph 48 
of Rogers Comments on CNOC Part I Application filed on November 16, 2012. 
 


19. CNOC further alleges in paragraph 4:  
 


“that upstream speed increases provided to Rogers’ retail end-users free of 
charge are not also being extended to end-users of TPIA customers as required 
by paragraph 210 of Decision 2006-77, and so CNOC urges the Commission to 
act on this matter as well, but without holding up the determination of the CNOC 
Application as it related to Rogers Tariff Notice 28.”  


                                                 
6 Retail monthly recurring rates were increased in March for speeds above 6 Mbps and below 50 Mbps, in July for 6 
Mbps speed and the monthly maximum for additional usage charges was increased in November.  
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20. Rogers submits that this allegation is simply incorrect. Higher upstream speeds of 


2, 3, 4 and 10 Mbps associated with the 25, 35, 45 and 150 Mbps downstream 
speeds will be provisioned to TPIA end-users under TN 28 just as they are for 
Rogers retail customers. 
 
 


 Denial of TN 28 as proposed by Interveners would violate the Policy Direction 
 
21. At paragraph 4 of its intervention, Vaxination alleges: 


 
“Approval of TN-28 as submitted would be against Policy Direction as it would 
not be a competitively neutral intervention by the Commission. It would give 
Rogers an advantage by increasing speeds at no cost to its own customers while 
TPIA end users would either be stuck at lower speeds, or have to spend 
additional money to obtain the new speeds.” 


 
22. Vaxination is incorrect. The Policy Direction’s admonition against regulations which 


are not competitively neutral only applies to regulations which are not of an 
economic nature.  Wholesale services and tariffs are regulatory measures of an 
economic nature to which section 1(b)(ii) applies. 
 


23. The Policy Direction requires:  
 


“1. (b) the Commission, when relying on regulation, should use measures that 
satisfy the following criteria, namely, those that  
… 
 (ii) if they are of an economic nature, neither deter economically efficient 
competitive entry into the market nor promote economically inefficient entry,  
 
(iii) if they are not of an economic nature, to the greatest extent possible, are 
implemented in a symmetrical and competitively neutral manner.” 


 
24. CNOC argues that the Commission should ignore its Decision approving a $21.00 


monthly access rate for 25 Mbps service based on DOCSIS 3.0 technology and 
instead require Rogers to offer 25 Mbps service at a monthly access rate of 
$14.25; a rate approved by the Commission for 10 Mbps service based on 
DOCSIS 2.0 technology.   
 


25. Application of a rate for 25 Mbps aggregated POI TPIA service that is below the 
$21 cost-based rate approved by the CRTC would result in a below-cost rate that 
would promote economically inefficient entry into the internet market.  This would 
be a direct violation of the Policy Direction, section 1(b)(ii). In contrast, approval of 
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Rogers TN 28 would enable economically efficient competitive entry because 
wholesale rates would be cost-based and would not promote inefficient entry by 
allowing ISPs to compete at below-cost rates. 
 


26. The Commission made this very point in paragraph 196 of TRP 2011-703 
concluding that: 


 
“Consistent with its findings in the essential services decision (Telecom Decision 
2008-17), the Commission considers that the provision of wholesale high-speed 
access services, according to the billing models and at the rates established in 
this decision, neither deters economically efficient competitive entry into retail 
Internet service markets nor promotes economically inefficient entry.” (emphasis 
added) 


 
27. The network costs that underlying carriers recover from the ISPs in their wholesale 


service must also be recovered from customers in their retail service. Rogers 
receives no competitive advantage. The same speeds are made available to the 
ISPs and the same costs must be recovered. ISPs are free to set their retail prices 
however they wish in regard to their costs just as Rogers is free to price its retail 
service however it wishes in regard to its costs.  


 
28. The additional costs of DOCSIS 3 deployment are undeniable. Rogers’ approved 


cost studies for 25 and 50 Mbps speeds reflect these costs. However, Rogers is 
free to accept a lesser margin from its services by maintaining its retail prices in the 
intensely competitive retail market should it wish. This choice must not require it to 
subsidize ISPs with below-cost wholesale pricing in violation of the Policy Direction.    
 


29. Moreover, the driving motivation behind the usage-based billing (“UBB”) 
proceeding initiated in 2011 leading to TRP 2011-703 was to break any link 
between the carriers’ retail pricing and rates that the ISPs would be able to charge. 
In fact, paragraph 27 of TRP 2011-703 explains the desire of parties to delink the 
retail rates of ISPs from the retail rates of the carriers.7 Paragraph 196 of TRP 
2011-703 further re-iterates the Commission desire to provide the ISPs with 
flexibility in designing their retail plans without reference to the carriers’ retail 
pricing. The ISPs argued that they required flexibility to set their retail prices 
without any constraints imposed by the retail pricing structures and associated 
levels of the carriers. Now they argue that the retail price structure of the carriers is 
paramount and must dictate the costs that they pay. This is diametrically opposed 


                                                 
7 “Parties generally agreed that all the proposed wholesale billing models would give independent service providers 
the flexibility to compete by providing innovative packages to their retail customers that would not have to match 
the retail packages offered by the network providers.” (paragraph 27 of TRP 2011-703) 
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to their position in the UBB proceeding that their costs absolutely could not be 
dictated by the retail pricing structure and associated levels of the carriers.  
 


30. They take this position because they no longer wish their wholesale prices to be 
set based on costs but rather want their wholesale rates frozen based on the 
erroneous assumption that, since Rogers has not chosen at this instance to 
increase retail rates for a higher speed, wholesale costs for a higher speed should 
be the same as costs for a lower speed service. That this is not the case is seen in 
the CRTC-approved cost studies in TRP 2011-703 that clearly show higher costs 
for the higher speed DOCSIS 3.0 services. 
 
 


Conclusion 
 


31. For all of the reasons above, Rogers submits that CNOC, Vaxination and Ms. 
Murphy‘s comments opposing TN 28 are without merit and that TN 28 should be 
approved by the Commission as filed.   


 
Yours very truly, 
 


 
David Watt 
Vice President 
Regulatory Telecommunications 
 
Copy: Interested Parties to TRP CRTC 2011-703 
 William Sandiford, CNOC 
 J.F. Mezei, Vaxination Informatique 
 Ms. Teresa Murphy 
 Chris Seidl, CRTC 
 Lynne Fancy, CRTC 
 Yvan Davidson, CRTC 
 Tom Vilmansen, CRTC 
 Martin Brazeau, CRTC 
 Suzanne Bédard, CRTC 
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