
The Companies  
R&V 2013-72 & 2013-73 
 

 

 

BEFORE THE CANADIAN RADIO-TELEVISION 

AND TELECOMMUNICATIONS COMMISSION 

 

IN THE MATTER OF AN APPLICATION BY 

BELL ALIANT REGIONAL COMMUNICATIONS, LIMITED 

PARTNERSHIP AND BELL CANADA 

 

 

PURSUANT TO PART 1 OF THE 

CRTC TELECOMMUNICATIONS RULES OF PRACTICE AND 

PROCEDURE AND  

SECTION 62 OF THE TELECOMMUNICATIONS ACT 

 

REGARDING THE REVIEW AND VARIANCE OF TELECOM DECISIONS 

CRTC 2013-72, CANADIAN NETWORK OPERATORS CONSORTIUM 

INC. – APPLICATION REQUESTING RELIEF TO ADDRESS 

IMPLEMENTATION OF THE CAPACITY MODEL APPROVED IN 

TELECOM REGULATORY POLICY 2011-703  

AND  

CRTC 2013-73, CANADIAN NETWORK OPERATORS CONSORTIUM 

INC. – APPLICATION TO REVIEW AND VARY TELECOM 

REGULATORY POLICIES 2011-703 AND 2011-704 

 

25 MARCH 2013 

 



The Companies  
R&V 2013-72 & 2013-73 
 

 

Table of Contents 

 
 Page 
 

1.0 INTRODUCTION ............................................................................................................. 1 

2.0 COMMISSION'S CRITERIA FOR REVIEW AND VARIANCE .......................................... 2 

3.0 SUBSTANTIAL DOUBT IN DECISION 2013-72 REGARDING THE IMPOSITION OF 

A COMMON MODEL FOR BOTH RESIDENTIAL AND BUSINESS HSA SERVICES ..... 2 

4.0 ERROR IN LAW IN DECISION 2013-73 REGARDING THE IMPOSITION OF A 

COMMON MARKUP FOR BOTH RESIDENTIAL AND BUSINESS HSA SERVICES ...... 5 

5.0 CONCLUSIONS .............................................................................................................. 8 

 

 
 



The Companies Page 1 of 9 
R&V 2013-72 & 2013-73 
 

 

1.0 INTRODUCTION 
 
1. This Application is made on behalf of Bell Aliant Regional Communications, Limited 

Partnership (Bell Aliant), and Bell Canada (collectively, the Companies), pursuant to section 62 

of the Telecommunications Act (the Act), Part 1 of the Canadian Radio-television and 

Telecommunications Commission (CRTC) Rules of Practice and Procedure (the Rules), and 

Telecom Information Bulletin CRTC 2011-214, Revised guidelines for review and vary 

applications (Information Bulletin 2011-214), dated 25 March 2011, to review and vary certain 

determinations in Telecom Decision CRTC 2013-72, Canadian Network Operators Consortium 

Inc. – Application requesting relief to address implementation of the capacity model approved in 

Telecom Regulatory Policy 2011-703 (Decision 2013-72) and Telecom Decision 

CRTC 2013-73, Canadian Network Operators Consortium Inc. – Application to review and vary 

Telecom Regulatory Policies 2011-703 and 20011-704 (Decision 2013-73), both dated 

21 February 2013. 

 

2. The two specific variations sought by the Companies through this Application are as 

follows: 

 

i) First, that ILECs retain the flexibility to choose to separately apply the flat-rate or 

capacity based billing (CBB) model to their residential and business wholesale high-

speed access (HSA) services, contrary to the Commission's requirement from 

Decision 2013-72 that they must instead use the same model for both residential and 

business HSA services; and 

ii) Second, that the mark-up applied to the Companies' wholesale business HSA services 

provided over fibre to the node (FTTN) infrastructure be raised from 40% to 50% in order 

to properly maintain the Companies' incentives to invest at the level they were under the 

previously approved mark-ups, contrary to the Commission's conclusions in Part II of 

Decision 2013-73 that effectively set a common mark-up of 40% on all such FTTN-HSA 

services.1  The Companies' business HSA services' rates should be adjusted to reflect 

this new mark-up. 

 

                                                
1
  The applicable resulting rates are set out in the Companies' General Tariffs (GTs) 6716 and 21560, Item 5440 – 

Gateway Access Service - Fibre to the Node and Item 5450 – High Speed Access Service – Fibre to the Node 
for their Ontario and Québec serving areas and in Bell Aliant's GT 21491, Item 640, ADSL Access Service – 
Fibre to the Node (FTTN) for its Atlantic region. 
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2.0 COMMISSION'S CRITERIA FOR REVIEW AND VARIANCE 
 

3. The Commission's guidelines for Review and Vary Applications were established in 

Telecom Public Notice CRTC 98-6, Guidelines for Review and Vary Applications (PN 98-6) and 

Information Bulletin 2011-214.  In PN 98-6 and Information Bulletin 2011-214, the Commission 

set out the grounds upon which it will exercise its discretion pursuant to section 62 of the Act to 

review and vary one of its decisions.  The Commission determined that a review and vary 

application must demonstrate that there is "substantial doubt as to the correctness of the 

original decision", for example due to: 

 
(i) an error in law or in fact; 
(ii) a fundamental change in circumstances or facts since the decision; 
(iii) a failure to consider a basic principle which had been raised in the original 

proceeding; or 
(iv) a new principle which has arisen as a result of the decision. 

 

4. As will be demonstrated below, the Companies submit that the Commission made a 

number of errors in fact and law in Decisions 2013-72 and 2013-73.  Individually and 

collectively, these errors satisfy the Commission's well-established "substantial doubt" test and 

warrant the immediate review, rescission and variance of these decisions in order to grant the 

various reliefs sought by the Companies in this Application. 

 

3.0 SUBSTANTIAL DOUBT IN DECISION 2013-72 REGARDING THE IMPOSITION OF A 
COMMON MODEL FOR BOTH RESIDENTIAL AND BUSINESS HSA SERVICES 

 

5. The Companies submit that there is substantial doubt in Decision 2013-72 regarding the 

imposition of a common billing model for both residential and business HSA services.  First, by 

imposing a prohibition against employing different billing models for residence and business 

end-users, Decision 2013-72 needlessly removes flexibility in the system, in violation of the 

Policy Direction's requirement that regulation be minimally intrusive to achieve its objectives.  

The Commission has thus committed an error in law.  Second, by driving providers who 

currently use CBB for residential FTTN-HSA services into introducing CBB on business too, 

Decision 2013-72 is at odds with the Commission's prior public statements that its usage-based 

billing decisions would not apply to business customers.  This also casts substantial doubt on 

the fit of Decision 2013-72 within the Commission's larger policy approach. 
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6. In justifying the decision to force providers to implement a single business model in 

Decision 2013-72, the Commission cited concerns expressed regarding realm splitting (a 

solution that could be applied if a CBB regime applied to residential traffic but a flat rate regime 

applied for business traffic) and the impacts that realm-splitting would have on ISPs and their 

end-customers.  However, these practical concerns were addressed during the interim regime 

(established in Decision 2012-60 and which has now been in place for over one year) in which 

ISPs are permitted to mix residential and business end-customer traffic on the same AHSSPI 

under the CBB regime, but with a 10% discount applied to business access rates.  The interim 

regime has proven an effective compromise under which providers like the Companies can 

employ different business models to serve business and residential end-customers.  In fact, the 

interim regime was successful enough that several wholesale customers advocated its 

extension on a permanent basis.2  Eliminating the flexibility enabled by the interim regime, a 

regime the industry has now grown familiar with, removes existing flexibility from the system that 

did not cause hardship to ILECs, ISPs or their end-customers.  Thus a common straight-jacket 

approach, which Decision 2013-72 imposes, goes against the wishes of stakeholders on both 

sides of the HSA services equation.  As the imposition of a mandatory common model clearly 

does not constitute minimally intrusive regulation, it represents an error that the Commission 

must correct. 

 

7. There is no doubt that CBB is an important tool to manage congestion on the network.  

For instance, in 2010, the Commission concluded that CBB's predecessor, Usage Based Billing, 

was an economic Internet Traffic Management Practice (ITMP) that incents heavy residential 

end-users to reduce their usage during peak periods.3  In Telecom Regulatory Policy 2011-703, 

the Commission similarly found that, where wholesale HSA service providers propose to charge 

separately for usage in order to implement an economic ITMP, CBB would "provide an 

increased level of flexibility while requiring independent service providers to share the risk and 

responsibility of predicting and managing network usage".4 

 

8. In contrast, the Commission found that "the most appropriate billing model, in cases 

where a network provider does not propose to charge separately for usage, is the flat rate 

                                                
2
  Such as CNOC and Primus, as evidence at paragraph 10 of Decision 2013-72. 

3
  See Telecom Decision CRTC 2010-255, Bell Aliant Regional Communications, Limited Partnership and Bell 

Canada – Applications to introduce usage-based billing and other changes to Gateway Access Services, 
6 May 2010 (Decision 2010-255), paragraph 21. 

4
  TRP 2011-703, paragraph 56. 
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model."5  In this respect the Companies do not see a pressing need to charge for usage for 

business users.  As noted by the Companies before the House of Commons,6 businesses are 

active during the daytime period whereas bandwidth requirements on the Companies' networks 

are highest during evening hours.7  The Commission has also recognized that managing 

bandwidth requirements for business end-users did not appear necessary.  For instance, in 

Decision 2011-704, the Commission stated that for business end-users "...there would be 

limited benefits to introducing a new tariff structure that separates access and usage".8  This 

finding remains valid today. 

 

9. By forcing the Companies to utilize the same business model for both residential and 

business customers, the Commission is effectively forcing the Companies to extend CBB to 

business customers, as the alternative of foregoing CBB to manage their larger residential 

bandwidth demand is worse.  This represents overly intrusive regulation since imposing CBB on 

business customers yields little, if any, traffic management benefits. 

 

10. In addition, the inevitable extension of CBB to business users flowing from the 

Commission's decision to impose a single billing model for residential and business customers 

runs counter to statements made by the then Chairman of the Commission to Parliament's 

Standing Committee on Industry, Science and Technology on 3 February 2011.  When the 

Commission first allowed economic ITMPs to manage bandwidth usage, the then Chairman 

indicated to the Committee that: 

 
Let me know address our usage-based billing decisions (Decision 2010-802 and 
Decision 2011-44). I would ask that you keep in mind that this billing practice 
applies only to residential customers and not to businesses" (page 2) 
And 
 
Secondly, in terms of Internet traffic, there are no caps for business.  If you want 
a business, you go and you make your deal with your provider, depending on 
your use.  We're talking only about residential here, and I made that clear. (page 
7) 

 

                                                
5
  TRP 2011-703, paragraph 61. 

6
  See Mirko Bibic's testimony before the House of Commons Standing Committee on Industry, Science and 

Technology, 10 February 2011, pages 13 to 22. 
7
  Ibid, page 18. 

8
  Telecom Regulatory Policy CRTC 2011-704, Billing practices for wholesale business high-speed access 

services, 15 November 2011, (TRP 2011-704), paragraph 17. 
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11. In light of the above representations, the Companies submit that the Commission's 

imposition of a single billing model must also be an error in fact, rather than an unexpected 

about face in policy. 

 

12. As a result, the Companies request that the Commission rescind its requirement that 

providers offer a common capacity model for both residential and business customers.  Instead, 

the Companies propose that, in addition to being able to adopt a common billing model, 

providers regain the ability to apply CBB to residential customers and a flat rate model to 

business customers, as they were able to do under the interim regime established in 

Decision 2012-60, including a 10% discount off the (usage-inclusive) access rate for the 

business end-users.  This choice in approach avoids the drawbacks of a single model indicated 

above and addresses the concerns noted by the Commission in Decision 2013-72 regarding 

situations where ISPs have both residence and business end-users served from the same 

AHSSPI.9 

 

4.0 ERROR IN LAW IN DECISION 2013-73 REGARDING THE IMPOSITION OF A 
COMMON MARKUP FOR BOTH RESIDENTIAL AND BUSINESS HSA SERVICES 

 

13. Prior to Decision 2013-73, the rates for the Companies' residential FTTN-HSA services 

reflected the Phase II cost of providing the service plus a 40% mark-up, while the rates for their 

business FTTN-HSA services embedded a higher mark-up.  In Decision 2013-73, the 

Commission changed this situation in two ways.  First, the Commission considered that, in 

practice, the residential and business FTTN-HSA services were essentially the same, and that 

they should thus be subject to the same mark-up.  Second, the Commission ruled that a number 

of historical reasons that had supported higher mark-ups for business FTTN-HSA than for 

residential FTTN-HSA were no longer valid.  Combining these two findings, the Commission 

reduced the mark-up applicable to business FTTN-HSA services to 40%, which is the pre-

existing residential level. 

 

14. The Companies disagree with the principle that residential and business FTTN-HSA 

services should have the same mark-up.  As was indicated during the proceeding leading to 

Decision 2013-73, there are important differences between the residential and business HSA 

services that justify different rates, such as the level of support provided to the types of HSA 

services customers and the value given the services by end-users.  Be that as it may, to the 

                                                
9
  Decision 2013-72, paragraph 21. 
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extent the Commission requires a common mark-up, in choosing the low residential mark-up as 

the just and reasonable value for all FTTN-HSA services, the Commission has erred in law by 

ignoring a clear direction from the Governor-in-Council to consider incentives to invest in 

broadband infrastructure. 

 

15. The ILECs were originally mandated to provide FTTN-HSA services pursuant to 

Telecom Regulatory Policy CRTC 2010-632, Wholesale high-speed access services proceeding 

(TRP 2010-632).  In that policy, the Commission struck a balance between its desire to 

encourage retail Internet competition and its stated recognition that "significant up-front 

investment is required to construct the facilities ILECs use to provision new higher speed 

wholesale service options."10  With the introduction of FTTN-HSA services, the ILECs' business 

case to invest in fibre was weakened, but the Commission concluded that, in light of the rating 

principles it established for FTTN, namely the 40% residential mark-up and the higher business 

mark-up, it would avoid creating "an undue disincentive for ILECs to continue to invest in fibre-

to-the-node facilities" and avoid "unduly impair[ing] the ILECs' abilities to offer new converged 

services such as IPTV." 11 

 

16. The emphasis on maintaining suitable incentives to invest was not trivial.  In fact, it was 

required of the Commission by virtue Order in Council P.C. 2009-2007 (the Order in Council).  

The Order in Council directed the Commission to specifically consider whether 1) the speed-

matching requirements unduly diminish the incentives to invest in new network infrastructure 

and 2) the impact of these wholesale requirements unduly impairs the ability of incumbent 

telephone companies to offer new converged services, such as Internet Protocol television 

(IPTV).  These considerations from the Governor-in-Council continue to apply to the 

Commission's evolving approach on FTTN-HSA services, since these services are the 

embodiment of the Commission's decision to mandate speed-matching. 

 

17. Nevertheless, the Commission decided in Decision 2013-73 to reduce the business 

FTTN-HSA mark-up to 40%, with no corollary upward adjustment to the residential one, all 

without any reference at all to the impact this change would necessarily have on the ILECs' 

incentives to invest.  In altogether ignoring the Order in Council, the Commission committed an 

error in law that must be corrected. 

 

                                                
10

  TRP 2010-632, Introduction. 
11

  TRP 2010-632, paragraph 17. 
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18. The Companies note that the Commission, at paragraph 31 of Decision 2013-73, rejects 

Telus Communications Company's (TCC's) argument that the higher mark-up for business 

wholesale FTTN-HSA services was intended to compensate for the lower mark-up for 

residential wholesale FTTN-HSA services.  But TCC's position is indeed correct, and is 

consistent with the Order in Council.  Indeed, if the Commission's FTTN access policies are to 

ensure that suitable incentives to invest remain despite mandated access, then surely these 

policies must consider the expected revenue stream that FTTN investment will generate for the 

ILECs under any given regulatory approach. 

 

19. If the rates for business FTTN-HSA services are to be equal to residential rates, the 

appropriate mark-up for both types of services cannot simply be at the lower level previously 

deemed appropriate for residential services alone.  To do so would have a significant negative 

financial impact on the Companies due to the significant revenue loss that would be associated 

with the reduction in the mark-up on business services.  Such an outcome will indubitably affect 

the Companies' incentives to invest.  In order to set just and reasonable rates for all FTTN-HSA 

services, the rates for residential and business services must be considered together.  In this 

regard, the Companies submit that the revised common mark-up must be calculated so as to 

permit the Companies to generate the same overall revenue from the provision of their 

residential and business FTTN-HSA services as they would have generated with the mark-ups 

that were previously deemed appropriate for these services.  This approach would leave the 

aggregate incentives to invest unchanged from where they stood when residential and business 

mark-ups differed. 

 

20. Looking at the forecast demand for each of business and residential FTTN-HSA 

services, the Companies have calculated that applying rates for all these services that included 

a common mark-up of approximately 50% would result in the same projected revenue stream 

and therefore provide the same incentives to invest as would rates that embodied the previously 

approved 40% mark-up on residential FTTN-HSA services and the higher mark-up on the 

FTTN-HSA business services.  By using this common mark-up of 50%, rather than the 40% that 

only applied to residential services, the Commission could streamline rates across residential 

and business customers while maintaining existing incentives to invest.  Contrary to the revision 

set out in Decision 2013-73, the Companies' holistic approach to selecting a mark-up that will 

appropriately preserve the Companies' incentives to invest at the same level they were under 

the previously approved mark-ups is consistent with the Order in Council. 
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21. That said, the Companies are only proposing in this Application to apply the 50% mark-

up to their business FTTN-HSA services.  While, out of symmetry considerations, the same 50% 

mark-up could be applied to their residential FTTN-HSA services, the Companies are not 

seeking at this time to review and vary the rates established by the Commission for residential 

FTTN-HSA services in Decision 2013-73, though they reserve the right to seek a residential 

increase at a later time.  As a result, approval of the Companies' requested relief on the mark-

up issue will only result in a slight increase in the rate for the business FTTN-HSA services, with 

no impact on the rates for residential FTTN-HSA services. 

 

22. Since the revised mark-ups selected by the Commission in Decision 2013-73 do not take 

into account their negative impact on the incentives for the Companies (and TCC) to continue to 

invest in Canadian broadband infrastructure (a key factor in determining the success of the 

digital economy), which the Commission was directed to do by the Order in Council, there is 

substantial doubt as to the correctness of these mark-ups.  To address this error, the 

Companies propose that the mark-up for business FTTN-HSA services be revised up to 50%, at 

least with respect to the Companies' services. 

 

5.0 CONCLUSIONS 
 

23. For all the above, the Companies are seeking the following two specific variations: 

 

i) First, that ILECs retain the flexibility to choose to separately apply the flat-rate or 

capacity based billing model to their residential and business wholesale HSA services, 

contrary to the Commission's requirement from Decision 2013-72 that they must instead 

use the same model for both residential and business HSA services; and 

ii) Second, that the mark-up applied to the Companies' wholesale business HSA services 

provided over FTTN infrastructure be raised from 40% to 50% in order to properly 

maintain the Companies' incentives to invest at the level they were under the previously 

approved mark-ups, contrary to the Commission's conclusions in Part II of 

Decision 2013-73 that effectively set a common mark-up of 40% on all such FTTN-HSA 
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services.12  The Companies' business HSA services' rates should be adjusted to reflect 

this new mark-up. 

 

*** End of Document *** 

                                                
12

  The applicable resulting rates are set out in the Companies' General Tariffs (GTs) 6716 and 21560, Item 5440 – 
Gateway Access Service - Fibre to the Node and Item 5450 – High Speed Access Service – Fibre to the Node 
for their Ontario and Québec serving areas and in Bell Aliant's GT 21491, Item 640, ADSL Access Service – 
Fibre to the Node (FTTN) for its Atlantic region. 


