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PART I – STATEMENT OF FACTS 

1.  Overview 
 
1. The Respondent Canadian Network Operators Consortium Inc. (“CNOC”) is a not-for 

profit corporation. CNOC’s 37 members provide communications services to the public for 

compensation.  CNOC participated in the proceeding leading to the Decision.1 

 

2. This application is for leave to appeal from Broadcasting and Telecom Decision CRTC 

2015-262 (the “Decision”), in which the Canadian Radio-television and Telecommunications 

Commission (“CRTC”) held the following: 

 

• First, Bell Mobility Inc. (“Bell Mobility”) and Videotron G.P. (“Videotron”) are subject 

to the Telecommunications Act3 (“Telecommunications Act”) when they provide the data 

connectivity and transport necessary to deliver Bell Mobile TV and illico.tv, respectively, 

to their subscribers’ mobile devices, regardless of whether the same companies are also 

providing broadcasting services subject to the Broadcasting Act4 (“Broadcasting Act”).5 

 

• Second, Bell Mobility and Videotron breached subs. 27(2) of the Telecommunications Act 

when they gave the Bell Mobile TV and illico.tv services and customers of those services 

an undue preference by exempting those services from regular wireless data charges—

thereby also subjecting other audiovisual content services, and their customers, to an undue 

disadvantage.6  

 

1  More specifically, CNOC filed submissions with the CRTC in the proceeding on January 9, 2014, March 5, 2014 
and May 12, 2014. See Exhibits A, D and G to the Affidavit of Stewart Walter Cattroll, sworn on March 15 2015 
(“Cattroll Affidavit”). 

2  Complaint against Bell Mobility Inc. and Quebecor Media Inc., Videotron Ltd. and Videotron G.P. alleging undue 
and unreasonable preference and disadvantage in regard to the billing practices for their mobile TV services Bell 
Mobile TV and illico.tv, Broadcasting and Telecom Decision CRTC 2015-26, 29 January 2015, Applicant’s Motion 
Record (“Applicant’s MR”), Tab 2. 

3  S.C. 1993, c. 38, Applicant’s Book of Authorities (“Applicant’s BOA”), Tab 5. 
4  S.C. 1991, c.11, Applicant’s BOA, Tab 1. 
5  Decision, para 22, Applicant’s MR, Tab 2. 
6  Decision, para 61, Applicant’s MR, Tab 2. 
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3. Bell Mobility protests that there are two arguable claims that the CRTC erred in law or 

jurisdiction. First, Bell Mobility protests, that the CRTC could have erred when it found that it 

could apply subs. 27(2) of the Telecommunications Act to Bell Mobility’s activity of providing 

data connectivity and transport to deliver Bell Mobile TV (the “Service”). Second, the CRTC 

could have erred, in concluding that Bell Mobility breached subs. 27(2), by misapplying the burden 

of proof.7 

 
4. CNOC submits that Bell Mobility has failed to demonstrate an arguable case that the 

Decision is based on an error of law or jurisdiction.  

 
5. With regard to Bell Mobility’s first proposed ground of appeal, the CRTC found as a fact 

that Bell Mobility was conducting two separate and distinct activities with respect to the Service.8 

First, Bell Mobility engages in the selection, origination and packaging of content on its dedicated 

content servers9 and, to be sure, is involved in broadcasting when so doing.10 Second, however, 

the CRTC found that Bell Mobility provides a distinct telecommunications service when it 

provides the data connectivity and transport necessary to deliver the Service, which it treats the 

same as other telecommunications traffic; and operates solely in its capacity as a “Canadian 

carrier”11 in performing this function.12 Based on these determinations, the CRTC logically held 

that Bell Mobility’s transport of the Service to end users is subject to the Telecommunications 

Act.13 

 
6. In making these determinations, the CRTC performed its statutory functions as a 

specialized tribunal making conclusive and binding factual determinations, and interpreting its 

home statute closely connected to its function, with which it has particular familiarity and 

7  Memorandum of Fact and Law of the Moving Party, Bell Mobility Inc. (“Applicant’s Memorandum”), para 30, 
Applicant’s MR, Tab 4. 

8     Decision, paras 15-24, Applicant’s MR, Tab 2 
9  What Bell Mobility identifies as the “Video Hub Office” in the diagram depicting the network architecture of the 

Service in Bell Mobility(CRTC)5Apr14-7, Exhibit F to the Cattroll Affidavit. 
10  Decision, para 15, Applicant’s MR, Tab 2. 
11  See the definitions of “telecommunications service” and “Canadian carrier” (incorporating the definition of a 

“telecommunications common carrier”) in subs. 2(1) of the Telecommunications Act, Applicant’s BOA, Tab 5. 
12   Decision, paras 16-22, Applicant’s MR, Tab 2. 
13  Decision, para 22, Applicant’s MR, Tab 2. 
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specialized expertise. Such determinations are entitled to judicial deference according to the 

reasonableness standard of review. 

 
7. The CRTC’s determinations are reasonable, and meet the applicable standard of review. 

The process employed by the CRTC to arrive at the determinations was transparent. The 

determinations were justified and intelligible. Overall, the Decision falls comfortably within the 

range of possible, acceptable outcomes that are defensible in respect of the facts and law. 

Accordingly, there can be no arguable case that the CRTC has erred in law or jurisdiction in 

applying subs. 27(2) of the Telecommunications Act to Bell Mobility. 

 
8. Leave to appeal on the basis of that first issue in dispute ought to be denied. 

 
9. Bell Mobility’s second proposed ground of appeal relates to the CRTC’s finding, which is 

one of fact, that exempting the Service from data charges conferred a preference on Bell Mobility 

and its customers, and subjected other audiovisual services and their customers to a corresponding 

disadvantage. That finding, which is not in question by the Applicant or any other party to this 

proceeding, triggered subs. 27(4) of the Telecommunications Act, which relates to whether the 

preference and disadvantage are “undue”. 

 
10. There is nothing ambiguous about subs. 27(4) of the Telecommunications Act, whose 

words placed the onus on Bell Mobility to demonstrate that the preference and corresponding 

disadvantage were not undue. The CRTC’s literal application of subs. 27(4) is harmonious with 

the scheme and object of the Telecommunications Act as well as the intention of Parliament.  

 
11. Despite being best placed so to do, Bell Mobility failed to adduce the evidence necessary 

to rebut the statutory presumption of undueness, so the CRTC found that the preference and 

corresponding disadvantage resulting from the exemption of the Service from data charges were 

undue. The CRTC’s determination that Bell Mobility did not comply with subs. 27(2) of the 

Telecommunications Act was a finding of fact: subs. 27(3) is, in turn, explicit on this point. The 

CRTC’s determination is binding, conclusive, and unassailable on the grounds before this Court.14   

 

14  S. 52(1), Telecommunications Act, Applicant’s BOA, Tab 5. 
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12. Leave to appeal cannot, therefore, be granted on the basis of the second issue in dispute, 

either. 

 

2. The proceedings leading to the Decision 
 

13. Bell Mobility’s mobile wireless customers are subject to standard data charges for Internet 

data, including most online video, transmitted to and from their Bell Mobility mobile wireless 

smartphones. Bell Mobility’s wireless customers use a mobile software application (“app”) to 

access the Service’s television content from their smartphones. Unlike other mobile applications 

that access online video, however, the Service is not subject to Bell Mobility’s standard data 

charges. Instead, Bell Mobility charges its customers $5 per month to access up to the first ten 

hours of content on their mobile devices, and $3 for each additional hour.15 

 
14. On November 20, 2013, Mr. Benjamin Klass filed an application with the CRTC against 

Bell Mobility.16 The application argued that exempting the Service from Bell Mobility’s standard 

mobile wireless data charges conferred an undue preference on Bell Mobility. The application also 

argued that the same practice imposed an undue disadvantage on wireless customers that consume 

other mobile Internet-based video services, and Bell Mobility’s competitors. This undue 

preference and corresponding undue disadvantage, argued Mr. Klass’ application, is contrary to 

subs. 27(2) of the Telecommunications Act. 

 
15. On January 9, 2014, The Consumers’ Association of Canada (“CAC”), the Council of 

Senior Citizens’ Organizations of British Columbia (“COSCO”), and the Public Interest 

Advocacy Centre (“PIAC”; collectively with CAC and COSCO: “Consumer Groups”) filed 

similar applications with the CRTC against Rogers Communications Partnership (“Rogers”)17 and 

Videotron G.P. (“Videotron”).18 

 

15  Decision, para 6, Applicant’s MR, Tab 2. 
16  Part 1 Application requesting fair treatment of Internet services by Bell Mobility, Inc., Pursuant to CRTC 2010-

445 and CRTC 2009-657 and the Telecommunications Act, s. 24 & subsection 27(2), Exhibit A to Affidavit of 
Katherine Stubits sworn February 20, 2015 (“Stubits Affidavit”), Applicant’s MR, Tab 3A. 

17  Exhibit B to Cattroll Affidavit. 
18  Exhibit C to Cattroll Affidavit. 
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16. At that time, Rogers’s Anyplace TV (“RAP-TV”) and Videotron’s illico.tv services 

allowed each of these companies’ respective wireless customers to use a proprietary mobile 

application on their smartphones to access the content of their wireless provider’s affiliated mobile 

television service.19 Rogers offered RAP-TV to Rogers’s wireless customers at $5 for ten hours 

per month and $1 per additional hour.20 Videotron offered illico.tv to certain Videotron wireless 

customers21 at no charge for five hours per month, $10 for 15 hours, $15 for 30 hours, and $1.50 

per additional hour.22 

 

17. The Consumer Groups’ January 9 applications alleged that exempting RAP-TV from 

Rogers’s and illico.tv from Videotron’s standard mobile wireless data charges and allotment was 

contrary to subs. 27(2) of the Telecommunications Act in two ways. First, they conferred an undue 

preference onto Rogers and onto Videotron, respectively23. Second, they imposed an undue 

disadvantage - on wireless customers who consume mobile Internet-based video services; and on 

competitors providing such services.24  

 

18. In a letter dated August 21, 201425, Rogers advised the CRTC that, effective August 18, 

2014, it was no longer offering the $5 RAP-TV mobile service data plan to Rogers’s wireless 

customers. Instead, standard data usage and charges would apply to Rogers’s customers’ use of 

the RAP-TV app on the Rogers wireless network. Rogers went on to clarify that this change 

applied to all customers eligible to use the RAP-TV application on its own or where included in a 

promotional plan or bundle.26 On that basis the CRTC wrote to the Consumer Groups on 

September 5, 2014 and advised that it had closed the file associated with their RAP-TV 

application.27 

 

19  Exhibits B and C to Cattroll Affidavit. 
20  Exhibit B to Cattroll Affidavit. 
21  I.e., those subscribing to at least a 2 GB data plan. See Exhibit C to Cattroll Affidavit. 
22  Exhibit C to Cattroll Affidavit. 
23  Exhibits B and C to Cattroll Affidavit. 
24  Ibid. 
25  Exhibit J to Cattroll Affidavit. 
26  Ibid. 
27  Exhibit K to Cattroll Affidavit. 
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19. In a letter dated October 14, 2014, Videotron advised the CRTC that, as of the end of 2014, 

the illico.tv application would be withdrawn, and its users would continue to have access to it until 

the end of March 201528. Thereafter, the application would be replaced by a service with no data 

charge exemption.29  

 
20. In the Decision, the CRTC made findings about Bell Mobility’s provision of the data 

connectivity and transport that Bell Mobility consumers use to access the Service on their mobile 

devices. The CRTC found that, in providing that data connectivity and transport for the Service, 

Bell Mobility is acting as a “Canadian carrier” providing “telecommunications services”;30 that 

providing these services in this manner confers an undue preference upon Bell Mobility’s own 

services, and those who subscribe to them;31 and that it subjects other services and their consumers 

to an undue disadvantage.32 The CRTC ordered Bell Mobility to eliminate its unlawful practice by 

no later than 29 April 2015.33  The CRTC noted that eliminating the data charge exemption was 

one way to address the unlawful practice.34 

 
21. Since Videotron had committed to cease exempting its own mobile TV service from data 

charges, the Decision directed Videotron to comply with its planned withdrawal of the illico.tv 

app by the dates proposed by Videotron, and to confirm by March 31, 2015 that the application 

has been withdrawn. The CRTC further directed Videotron to ensure that any new mobile TV 

service complies with the determinations set out in the Decision.35  

 
22. Bell Mobility is seeking leave to appeal the Decision.  Bell Mobility argues that the CRTC 

erred in law when it concluded that: (a) subs. 27(2) of the Telecommunications Act applies to Bell 

Mobility when distributing the Service; and (b) Bell Mobility breached subs. 27(2) based on a 

misapplication of the burden of proof.36 

28  Decision, para 63, Applicant’s MR, Tab 2.  
29  Ibid. 
30  Decision, para 22, Applicant’s MR, Tab 2. 
31  Decision, para 61, Applicant’s MR, Tab 2. 
32  Ibid. 
33  Decision, para 62, Applicant’s MR, Tab 2. 
34  Ibid. 
35  Decision, para 63, Applicant’s MR, Tab 2. 
36  Applicant’s Memorandum, para 30, Applicant’s MR, Tab 4. 
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3. The CRTC Decision 
 
23. The CRTC developed a complete factual record in the proceeding leading to the Decision, 

including two rounds of formal “requests for information” (“RFIs”) directed at Rogers, and three 

at each of Bell Mobility and Videotron, to obtain comprehensive information as to how the Service, 

RAP-TV and illico.tv were provided and their impact in the market for mobile wireless video 

services.37 

 

24. Two of Bell Mobility’s RFI responses were particularly helpful in describing how the 

Service is provisioned by Bell Mobility. In the first such response38, Bell Mobility confirmed that 

its ordinary wireless access network39 was used to transport the Service from Bell Mobility 

computers known as “content distribution servers” to subscribers’ smartphones.40 In the second 

such response41, Bell Mobility confirmed that customers require Bell Mobility’s data connectivity 

to access the Service, regardless of whether they purchase such connectivity as a separate Internet 

service.42 In other words, subscribers cannot access the Service unless they also purchase a data, 

voice or tablet Internet plan from Bell Mobility; it is a voice or data plan that provides the data 

connectivity required to enable the subscriber to access the Service.43 

 
25. Having assessed how the Service is provided by Bell Mobility based on the record before 

it, the CRTC made the factual finding that Bell Mobile TV traffic is “treated the same as other 

traffic” in Bell Mobility’s network.44 The CRTC made an important further factual finding about 

the means by which Bell Mobility delivers Bell Mobile TV traffic. The CRTC found that the 

functions performed by Bell Mobility to establish data connectivity and provide transport over its 

access networks would be the same whether the content being transported is the Service, or is other 

37  Exhibits E, H, and L to Cattroll Affidavit. 
38  Bell Mobility Response to Bell Mobility(CRTC)4Apr14-7, Exhibit F to Cattroll Affidavit. 
39  I.e., the combination of use of a fixed tower bearing radiocommunications transmitters and receivers, and the use 

of spectrum by those transmitters and receivers to communicate with the end-user’s authenticated device. 
40  Exhibit F to Cattroll Affidavit. 
41  Bell Mobility Response to Bell Mobility(CRTC)5Aug14-13, Exhibit I to Cattroll Affidavit. 
42  Exhibit I to Cattroll Affidavit. 
43  Decision, para 21, Applicant’s MR, Tab 2. 
44  Decision, para 17, Applicant’s MR, Tab 2. This is consistent with Bell Mobility’s admission to the same effect in 

Bell Mobility(CRTC)4Apr14-7 c) and d), Exhibit F to Cattroll Affidavit. 
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broadcasting or non-broadcasting services. In other words, these functions establish connectivity, 

and transport content, in a content-neutral way that is “agnostic as to the content itself”.45 

Consumers do not know, or need to know, how Bell Mobility provides the means of 

telecommunication that lets them access the Service, except that they access it in the same manner 

as other Internet-originated telecommunications services.46 

 
26. Finally, in addition to its findings as to how Bell Mobility provides the means of 

telecommunication for Bell Mobile TV traffic, the CRTC also made findings as to how to 

categorize this type of activity.  The CRTC found that when Bell Mobility provides access to the 

Internet and other voice and data services it acts as a “telecommunications common carrier” 

(“TCC”) subject to the legislative authority of Parliament, known as a “Canadian carrier”.47 No 

participant in the proceeding leading to the Decision disputed this categorization.48 The Decision 

pointed out that “mak[ing] available the wireless data connectivity used by subscribers to view 

programming services over the Internet”49 is a particular component of such activity.  The Decision 

recognized that Bell Mobility, in acquiring the mobile distribution rights for the content available 

on the Service, in aggregating the content to be broadcast, and in packaging and marketing those 

services, is involved in broadcasting.50 But the CRTC did not say that this involvement in 

broadcasting negated Bell Mobility’s classification as a TCC when providing the data connectivity 

and transport for the Service.    

 
27. These findings are clearly supported by Bell Mobility’s own submissions in the proceeding 

leading to the Decision. In its May 12, 2014 Reply (“Bell Mobility Reply”),51 Bell Mobility 

acknowledged that “[i]t is well established and no one is disputing that Bell Mobility is a TCC 

based on the fact that it operates licensed radio-frequency spectrum (a transmission facility) which 

we use to provide wireless services, such as voice, data and SMS text messaging to the public for 

45  Decision, para 18, Applicant’s MR, Tab 2. 
46  Decision, para 19, Applicant’s MR, Tab 2. 
47  See the definitions of “telecommunications service” and “Canadian carrier” (incorporating the definition of a 

“telecommunications common carrier”) in subs. 2(1) of the Telecommunications Act, Applicant’s BOA, Tab 5. 
48  Decision, para 16, Applicant’s MR, Tab 2. 
49  Ibid. 
50  Decision, para 15, Applicant’s MR, Tab 2. 
51  Bell Mobility Reply, Exhibit H to Stubits Affidavit, Applicant’s MR, Tab 3H. 
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compensation”.52 Although Bell Mobility claimed that it was not acting as a TCC with respect to 

the transmission of programming generated by the Service, it also acknowledged: 

 
“We are a TCC offering a telecommunications service when providing wireless 
connectivity enabling our subscribers to view programming wirelessly.”53 
 

28. The CRTC concluded that Bell Mobility is providing telecommunication services, as 

defined in section 2 of the Telecommunications Act, and is operating as a Canadian carrier, when 

it provides the data connectivity and transport necessary to deliver the Service to its subscribers’ 

mobile devices.54 

 

29. The CRTC started its analysis of whether Bell Mobility was contravening subs. 27(2) of 

the Telecommunications Act in the course of transporting the service by noting that: (a) the 

functions performed by Bell Mobility to establish the data connectivity and provide transport over 

its wireless access network are the same whether the content being transported is the Service, other 

broadcasting services, or non-broadcasting services;55 and (b) from the customer’s perspective, 

“the mode of transport of these services – whether over the public Internet or through a point-to-

point connection using Internet protocol – is immaterial and likely even unknown”.56  

 

30. The Commission found as a fact there is a significant difference in cost to the consumer of 

accessing, by means of the Bell Mobility wireless network, audiovisual and other content over the 

Internet when compared to accessing the Service.57 For example, on a one gigabyte data plan, a 

customer could reach a data plan cap by just watching two hours of video programming if the 

customer was not using Service.58 As a result, the CRTC concluded that the charge to consumers 

to access content from other audiovisual content services on their mobile devices is significantly 

higher than the charge to access the Service.59 

 

52  Bell Mobility Reply, para 26, Exhibit H to Stubits Affidavit, Applicant’s MR, Tab 3H. 
53  Bell Mobility Reply, para 51, Exhibit H to Stubits Affidavit, Applicant’s MR, Tab 3H. 
54  Decision, para 22, Applicant’s MR, Tab 2. 
55  Decision, para 45, Applicant’s MR, Tab 2. 
56  Decision, para 45, Applicant’s MR, Tab 2, emphasis added. 
57  Decision, para 46, Applicant’s MR, Tab 2. 
58  Ibid. 
59  Decision, para 47, Applicant’s MR, Tab 2. 
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31. Based on these factual findings, the CRTC made the additional factual finding that Bell 

Mobility consumers have a significant economic incentive to access content through the Service 

rather than through other content services, which also means that Bell Mobility consumers of other 

data services are subject to a corresponding disadvantage by having to pay more to access content 

on their mobile devices and by facing a data cap.60 This incentive also provides the Service with 

an advantage and other data services a corresponding disadvantage.61 Accordingly, the CRTC 

found that in providing the data connectivity and transport required for consumers to access the 

Services on their mobile devices, Bell Mobility has given a preference in favour of subscribers of 

the Service, as well as in favour of the Service, and has subjected consumers of other audiovisual 

content services, and other services, to a corresponding disadvantage.62 

 
32. None of these findings of fact have been challenged by any party. 

 
33. Having found a preference and corresponding disadvantage, the Commission was required 

to determine if they were undue or unreasonable.63 In so doing, the CRTC noted that subs. 27(4) 

of the Telecommunications Act places the burden of demonstrating that any preference or 

disadvantage is not undue or unreasonable on the Canadian carrier that confers the preference and 

subjects the person to a disadvantage64 (in this case Bell Mobility). 

 
34. In the end, the CRTC found that Bell Mobility had not discharged this burden of proof.65  

 
35. Not only did Bell Mobility fail to address the impact of the significant difference in data 

charges on consumers, it also did not address the potential for significant harm in the future to 

other audiovisual content services accessible on subscribers’ mobile devices that are subject to 

data caps.66 For example, the CRTC noted that Bell Mobility, in support of its argument that there 

has been no lessening of competition, solely referenced growth rates for online video services on 

60  Ibid. 
61  Ibid. 
62  Decision, para 48, Applicant’s MR, Tab 2. 
63  Decision, para 49, Applicant’s MR, Tab 2. 
64  Ibid. 
65   Decision, para 61, Applicant’s MR, Tab 2. 
66  Decision, para 55, Applicant’s MR, Tab 2. 
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all platforms (not specifically for mobile devices) as evidence that competition in the mobile 

content viewing market has not been harmed.67 

 
36. The CRTC was not convinced by the arguments provided by Bell Mobility that there has 

been no material impact, or that such an impact is unlikely in the future, either on consumers or on 

the growth of other services.68 The CRTC was bolstered in its view by evidence demonstrating the 

steady growth in the adoption of smartphones in Canada, as well as a steady increase in the amount 

of television and Internet content accessed by Canadians on their mobile devices,69 as well as by 

the significant subscriber base for the Service which could have an impact on competing services 

in the future as monthly usage and familiarity with the service grows.70 The CRTC also considered 

it significant that Bell Mobility is in a position to treat the transport of the Services in such a 

significantly different fashion when compared to other audiovisual content services, given the 

leverage that comes from owning both the means of transport and the rights to the content.71 

 

37. Based on all these considerations, the CRTC found that Bell Mobility, in providing the data 

connectivity and transport required for consumers to access the Service at substantially lower costs 

to those consumers relative to other audiovisual content services, has conferred upon consumers 

of the Service, as well as upon the Service, an undue and unreasonable preference, in violation of 

subs. 27(2) of the Telecommunications Act, and has subjected its subscribers who consume other 

audiovisual content services that are subject to data charges, and these other services, to an undue 

and unreasonable disadvantage, also in violation of subs. 27(2) of the Telecommunications Act.72 

Pursuant to subs. 27(3) of the Telecommunications Act, such a conclusion is a finding of fact. 

 

38. The CRTC then directed Bell Mobility to eliminate its unlawful practice with respect to 

data charges for the Service by no later than 29 April 2015.73 The CRTC stated that “the 

67  Decision, para 54, Applicant’s MR, Tab 2. 
68  Decision, para 55, Applicant’s MR, Tab 2. 
69  Decision, para 56, Applicant’s MR, Tab 2. 
70  Decision, para 57, Applicant’s MR, Tab 2. 
71  Decision, para 59, Applicant’s MR, Tab 2. 
72  Decision, para 61, Applicant’s MR, Tab 2. 
73  Decision, para 62, Applicant’s MR, Tab 2. 
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elimination of the exemption from data charges for mobile TV services is a way to address the 

undue and unreasonable preference and disadvantage”.74 

 

PART II – ISSUES IN DISPUTE 

 
39. The question before the Court is whether Bell Mobility should be granted leave to appeal 

the Decision. That question involves the following issues:  

Issue 1. What is the threshold for obtaining leave to appeal? 

Issue 2. What is the standard of review applicable for a determination of whether there 

is an arguable case for an error of law or jurisdiction? 

Issue 3. Is it an arguable error of either law, or jurisdiction, for the CRTC to have found 

that: Bell Mobility’s provision of wireless data connectivity and transport to Bell 

Mobile TV—which Bell Mobility treats the same as other traffic—falls under 

the Telecommunications Act? 

Issue 4. Is it an arguable error of either law, or jurisdiction, for the CRTC to have found 

that: Bell Mobility’s provision of wireless data connectivity and transport to Bell 

Mobile TV—at substantially lower costs than connectivity and transport to other 

audiovisual content services—is a preference that is “undue” under subsection 

27(2) of the Telecommunications Act? 

Issue 5. If leave is granted, should an order be made requiring electronic service of all 

documents in the appeal? 

  

74  Decision, para 62, Applicant’s MR, Tab 2, emphasis added. 
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PART III - SUBMISSIONS 

Issue #1 The Test for Leave to Appeal 
 
40. The test for leave to appeal under both subs. 31(2) of the Broadcasting Act and subs. 64(2) 

of the Telecommunications Act is whether a decision is “arguably based on an error on a question 

of law or jurisdiction.”75 

 
Issue #2 The Applicable Standard of Review 
 
The Nature of the Question in Dispute 

41. Deference will usually result where a tribunal is interpreting its own statute or statutes 

closely connected to its function, with which it has particular familiarity.76 Here, the CRTC 

interpreted specific provisions of the specialized telecommunications and broadcasting statutes 

which designate the CRTC to apply them.   

 

42. At the same time, a reasonableness standard is to be adopted for questions of mixed fact 

and law that depend on factual circumstances, and concern the tribunal’s appreciation and 

assessment of the evidence.77   

 

43. Here, the CRTC’s made a binding factual determination not subject to appeal to this Court. 

That factual determination found two separate activities. The first is providing a mobile television 

service made available on host servers. The second is providing content-agnostic data connectivity, 

and transport, to reach such services. 

 

44. The CRTC then interpreted its home statutes78 to make a legal determination that is 

inextricably intertwined with its factual determination. That legal determination also found two 

separate activities. The first is acquiring mobile distribution rights, aggregating the content to be 

75  Rogers Cable Communications Inc. v. New Brunswick (Transportation), 2007 FCA 168, para 3, CNOC’s Book of 
Authorities (“CNOC’s BOA”), Tab 10.  

76  Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 SCR 190, [Dunsmuir], para 54, Applicant’s BOA, Tab 37.  
77  Canada (Social Development) v. Canada (Human Rights Commission), 2011 FCA 202, para 17, Applicant’s BOA, 

Tab 56 (under Walden v. Canada (Social Development)).  
78  The CRTC’s administrative form is established by the Canadian Radio-television and Telecommunications 

Commission Act, R.S.C. 1985, c. C-22, CNOC’s BOA, Tab 1.  It is the Broadcasting Act and Telecommunications 
Act—that delegate to the CRTC’s its principal substantive powers. 
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broadcast, and packaging and marketing the Service, which involves Bell Mobility in broadcasting.  

The second is providing the data connectivity and transport necessary to deliver the Service which, 

when delivered in the content-neutral manner that the CRTC found Bell Mobility applied, is a 

telecommunications service.  To provide that telecommunications service in that manner is to act 

as a “Canadian Carrier” under subs. 2(1) of the Telecommunications Act, and thus to be subject to 

the questions of discretion and policy that animate that legislation’s s. 24 (“conditions imposed by 

the Commission”) and subs. 27(2) (“undue or unreasonable preference”).79  

 

45. These legal determinations attract a reasonableness standard.80 Courts have repeatedly 

cautioned against characterizing a tribunal’s interpretation of its own statute as a “jurisdictional” 

issue.81 Indeed, invoking “preliminary jurisdictional questions”82 to lower the review standard for 

a tribunal’s interpretation of its enabling statute “has the capacity to unravel the essence of the 

decision and undermine the very characteristic of the Agency which entitles it to the highest level 

of deference from a court – its specialized expertise.”83 This case raises no jurisdictional questions. 

Its questions are about what it is to provide an audiovisual content service, what it is to provide 

the mode of telecommunications for such a service, and how these are to be distinguished. That is 

the core of the CRTC’s specialized expertise to which, we respectfully submit, significant 

deference is therefore owed. 

 

Dunsmuir Factors 

46. Even if one were to set aside the intertwining of fact and law in the CRTC’s decision, as 

the Applicant asks this Court to do, it still attracts a reasonableness standard, because “[s]ome legal 

issues … attract the more deferential standard of reasonableness”84, too.  Dunsmuir clarified three 

factors as to when issues that are only legal attract such a standard, such that the decision maker 

79  Decision, para 22, Applicant’s MR, Tab 2. 
80  Dunsmuir, para 51, Applicant’s BOA, Tab 37. 
81  Canadian Union of Public Employees, Local 963 v. New Brunswick Liquor Corp. [1979] 2 SCR 227, p. 6-8 (Lexis 

Nexis), CNOC’s BOA, Tab 5. (“courts ‘should not be alert to brand as jurisdictional, and therefore subject to 
broader curial review, that which may be doubtfully so”).  

82  Council of Canadians with Disabilities v. VIA Rail Canada Inc., [2007] 1 SCR 650, [Council], CNOC’s BOA, 
Tab 6. as described in Public Service Alliance of Canada v. Canadian Federal Pilots Assn. 2009 FCA 223, para 
43, CNOC’s BOA, Tab 9. 

83  Council, para 88.  
84  Dunsmuir, para 51, Applicant’s BOA, Tab 37. 
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should be given deference and a reasonableness test applied: where there is a privative clause;85 

under a “discrete and special administrative regime in which the decision maker has special 

expertise”;86 or on a questions of law that does not rise to the level of being one “of central 

importance to the legal system ... and outside the … specialized area of expertise of the 

administrative decision maker”.87 

 
47. First, regarding a privative or preclusive clause:  no such full clause is provided, but both 

statutes’ relevant clauses explicitly narrow appeals to questions of law of jurisdiction, direct them 

to this Court, and maintain the requirement for leave.88 What is more, in its Tervita Corp. v. 

Canada (Commissioner of Competition)89 decision the Supreme Court recently addressed the 

presumption, articulated in Pezim v. British Columbia (Superintendent of Brokers)90, that a 

tribunal’s interpretation of provisions in its enabling statute is to be reviewed on a standard of 

reasonableness, irrespective of the existence of a statutory right of appeal from the tribunal to a 

court.91  The Supreme Court of Canada confirmed in Tervita that, in order to escape such a 

presumption, the relevant statute ought to contain “statutory language directing that appeals of 

tribunal decisions were to be considered as though originating from a court and not an 

administrative source.”92   

 

48. The presence of that unusual statutory language in the statute at issue in Tervita provided 

for the Supreme Court of Canada to apply a lower correctness standard93.  Parliament did not elect 

to include that unusual statutory language in the statute considered in Pezim, a case that, in partially 

concurring reasons, Justice Abella described as a cornerstone introducing “precedential 

certainty”94 and a “new edifice for the review of specialized tribunals” 95.  Nor did Parliament 

85  Dunsmuir, para 52, Applicant’s BOA, Tab 37.  
86  Dunsmuir, para 55, Applicant’s BOA, Tab 37. 
87  Ibid.  
88  Subs. 64(1), Telecommunications Act, Applicant’s BOA, Tab 5; Subs. 31(2), Broadcasting Act, Applicant’s BOA, 

Tab 1. 
89  Tervita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, [Tervita], Applicant’s BOA, Tab 55. 
90  Pezim v. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557. [Pezim], CNOC’s BOA, Tab 8. 
91  Pezim, para 66, CNOC’s BOA, Tab 8. 
92  Tervita, paras 38-39, Applicant’s BOA, Tab 55.  
93   Tervita, para 39, Applicant’s BOA, Tab 55.  
94  Tervita, para 170 (partially concurring opinion of Abella J.), Applicant’s BOA, Tab 55. 
95  Tervita, para 170 (partially concurring opinion of Abella J.), Applicant’s BOA, Tab 55. 
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include that unusual language in the Telecommunications Act or Broadcasting Act. As a result, this 

Court has the benefit of such precedential certainty: it is to review upon a standard of 

reasonableness.  

 

49. Second, regarding a discrete and special administrative regime in which the decision maker 

has special expertise: such a regime, and such a decision maker, are clearly at issue here. As this 

Court noted in Wheatland County v. Shaw Cablesystems Limited96, “[t]he CRTC has a broad 

mandate to regulate telecommunications in Canada and a corresponding breadth of expertise with 

which to ensure that it discharges its responsibilities in a manner that best advances the statutory 

objectives.”97 That mandate, this Court has recognized, is highly specialized98. This mandate is 

discharged in part through a large workforce of expert staff. The CRTC is best situated to make 

not only factual findings as to the classification of sophisticated telecommunications data 

connectivity and transport services, but also the implications of such findings for: classifying those 

services under the CRTC’s own enabling legislation; and assessing whether the effects on other 

persons, particularly competitors and the public, are undue or unreasonable. Therefore, the 

CRTC’s relative expertise, exercised under the discrete and special regime established by the 

Telecommunications Act, strongly favors a reasonableness standard of review.  

 
50. Third, Dunsmuir cautions courts only to “continue to substitute their own view of the 

correct answer where the question at issue is one of general law ‘that is both of central importance 

to the legal system as a whole and outside the adjudicator’s specialized area of expertise.”99 A case 

dealing with complex common law rules and conflicting jurisprudence on principles of res judicata 

and abuse of process rises to such a level, and lies at the heart of the administration of justice.100 

A debate as to what constitutes telecommunications, what constitutes broadcasting, and what 

policy determinations to apply to each of these, does not.  

 

96  Wheatland County v. Shaw Cablesystems Limited, 2009 FCA 291 [Wheatland], para 50, CNOC’s BOA, Tab 12. 
97  Wheatland, para 50, CNOC’s BOA, Tab 12. 
98  Ibid. 
99  Toronto (City) v. C. U.P.E., Local 79, [2003] SCR 77, 2003 SCC 63, [Toronto (City)], para 62, CNOC’s BOA, 

Tab 11, cited both at Dunsmuir, para 60, Applicant’s BOA, Tab 37, and Wheatland, para 48, CNOC’s BOA, Tab 
12. 

100  Dunsmuir, para 60, Applicant’s BOA, Tab 37. 
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51. In conclusion on the applicable standard of review, Bell Mobility’s request for leave to 

appeal engages matters of mixed fact and law, for which reasonableness is the appropriate 

standard. Bell Mobility proposes that these are not matters of mixed fact and law and that, 

furthermore, a correctness standard ought to apply. But the Dunsmuir factors on the standard of 

review for questions of law stands for the opposite proposition. The standard is reasonableness.  

 

The Reasonableness Standard of Review 

52. The following excerpt from Dunsmuir provides a complete description of the 

reasonableness standard of review and how it is applied:  

Reasonableness is a deferential standard animated by the principle that underlies the 
development of the two previous standards of reasonableness: certain questions that come 
before administrative tribunals do not lend themselves to one specific, particular result. 
Instead, they may give rise to a number of possible, reasonable conclusions. Tribunals 
have a margin of appreciation within the range of acceptable and rational solutions. A court 
conducting a review for reasonableness inquiries into the qualities that make a decision 
reasonable, referring both to the process of articulating the reasons and to outcomes. In 
judicial review, reasonableness is concerned mostly with the existence of justification, 
transparency and intelligibility within the decision-making process. But it is also 
concerned with whether the decision falls within a range of possible, acceptable 
outcomes which are defensible in respect of the facts and law.101  

 

53. On a reasonableness standard, Bell Mobility would have to show that the CRTC’s decision 

does not fall within the range of possible, reasonable conclusions; nor the range of possible, 

acceptable outcomes that are defensible in respect of facts and law. Bell Mobility has not so shown, 

for the reasons explained in the subsequent section. 

 

Issue #3  Is it an arguable error of either law, or jurisdiction, for the CRTC to have found 
that: Bell Mobility’s provision of wireless data connectivity and transport to Bell 
Mobile TV—which Bell Mobility treats the same as other traffic—falls under the 
Telecommunications Act? 

 
The Decision is a Reasonable Outcome Based on Thorough and Accurate Findings of Fact 

54. The Decision was based on a complete, extensive factual record. It was open to the public, 

and it included multiple, lengthy rounds of written interventions and replies from service providers 

and other persons directly engaged in the relevant activities.  

101  Dunsmuir, para 47, Applicant’s BOA, Tab 37, emphasis added. 

17 
 

                                                           



 

55. The CRTC developed this record for the purpose of resolving the issues in dispute. Bell 

Mobility had every opportunity to contribute, and did contribute, to that record, including the 

following evidence: 

 

(a) The wireless connectivity provided by Bell Mobility’s ordinary access network102 is 

used to transport the Service, from Bell Mobile TV computers called “content 

distribution servers” (which make the programming available), to end-user mobile 

devices.103 

 

(b) Bell Mobility’s activities including acting as a TCC, because it operates licensed radio-

frequency spectrum (a “transmission facility”), that it uses to provide wireless 

telecommunications services to the public for compensation.104  

 
(c) Bell Mobility acts as a TCC when providing wireless connectivity enabling its 

subscribers to view programming wirelessly.105 

 
56. Having reviewed the record, which included the above confirmations, the CRTC’s 

determinations included the following: 

 
(a) Bell Mobility, in acquiring the mobile distribution rights for the content available on 

the Service, in aggregating the content to be broadcast, and in packaging and marketing 

those services, is involved in broadcasting.106  

 

(b) Bell Mobility’s activity as a TCC under Parliament’s jurisdiction (i.e., as a Canadian 

carrier), providing Internet and other voice and data services to its subscribers, was not 

disputed by any party.107 

102  I.e., the combination of use of a fixed tower bearing radiocommunications transmitters and receivers, and the use 
of spectrum by those transmitters and receivers to communicate with the end-user’s authenticated device. 

103  Bell Mobility Reply, para 13, Stubits Affidavit, Applicant’s MR, Tab 3H. 
104  Bell Mobility Reply, para 26, Stubits Affidavit, Applicant’s MR, Tab 3H. 
105  Bell Mobility Reply, para 51, Stubits Affidavit, Applicant’s MR, Tab 3H. 
106  Decision, para 15, Applicant’s MR, Tab 2, emphasis added. 
107  Decision, para 16, Applicant’s MR, Tab 2. 
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(c) Bell Mobile TV traffic is treated the same as other traffic in Bell Mobility’s network.108 

 
(d) The functions performed by Bell Mobility to establish data connectivity and provide 

transport over its access networks would be the same, whether the content being 

transported is the Service or other broadcasting or non-broadcasting services. In other 

words, these functions establish connectivity and transport content in a manner that is 

agnostic as to the content itself.109 

 
(e) Subscribers cannot access the Service unless they also purchase a data, voice or tablet 

plan from Bell Mobility. It is this voice/data plan that provides the data connectivity 

required to enable the subscriber to access the Service.110 

 

57. In summary, the CRTC concluded that Bell Mobility is conducting two separate and 

distinct activities. First, Bell Mobility engages in the selection, origination and packaging of 

content on its dedicated content servers,111 and is involved in broadcasting when doing so.112 

Second, Bell Mobility is engaged in providing the means of telecommunications for the Service 

and operates solely in its capacity as a “Canadian carrier” 113 when performing that function. Based 

on these determinations, the CRTC logically held that Bell Mobility’s transport of the Service to 

end users is subject to the Telecommunications Act.114 

 

58.  Section 4 of the Telecommunications Act states that that Act “does not apply in respect of 

broadcasting by a broadcasting undertaking”: this is what allows certain telecommunications 

activities be carved out of the Telecommunications Act and regulated separately as “broadcasting” 

under the Broadcasting Act. The corresponding subs. 4(4) of the Broadcasting Act confirms that: 

108  Decision, para 17, Applicant’s MR, Tab 2, emphasis added. 
109  Decision, para 18, Applicant’s MR, Tab 2, emphasis added. 
110  Decision, para 21, Applicant’s MR, Tab 2. 
111  What Bell Mobility identifies as the “Video Hub Office” in the diagram depicting the network architecture of the 

Service in Bell Mobility(CRTC)4Apr14-7 in Exhibit F to Cattroll Affidavit.  
112  Decision, para 15, Applicant’s MR, Tab 2. 
113  See the definitions of “telecommunications service” and “Canadian carrier” (incorporating the definition of a 

“telecommunications common carrier”) in subs. 2(1) of the Telecommunications Act, Applicant’s BOA, Tab 5. 
114  Decision, para 22, Applicant’s MR, Tab 2. 
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“For greater certainty, this [Broadcasting] Act does not apply to any telecommunications common 

carrier, as defined in the Telecommunications Act, when acting solely in that capacity.”115 This 

interlocking scheme certainly does not oust the co-existence of distinct undertakings under each 

statute. As the CRTC stated on this point: “Section 4 of the Telecommunication Act does not apply 

as a shield to the application of the Telecommunications Act in this case given that Bell Mobility 

and Videotron are acting as Canadian carriers in providing transport and data connectivity services 

required for the delivery of their mobile TV services.”116 Contrary to Bell Mobility’s claims,117 

these two activities described above are not inseparable. Nor are they inextricably linked, nor 

single and “indivisible”.118 Rather, the opposite is true. The CRTC found two separate activities. 

Bell Mobility’s telecommunications activity treats Service traffic “the same as other traffic in Bell 

Mobility’s core and access networks.”119 The latter activity is, in fact and in law, part of Bell 

Mobility’s TCC activities. That, it is respectfully submitted, is the very essence of the CRTC’s 

findings, of fact and of law, applying its home statutes to an extensive evidentiary record. The 

resulting decision not only falls within the range of reasonable outcomes, as is the minimum 

requirement for judicial deference:120 it is, objectively, the correct outcome.  

 

The Radio, Capital Cities and Dionne Cases  

59. As against these findings of fact and law, Bell Mobility relies heavily on Reference re 

Regulation and Control of Radio Communication,121 Capital Cities Communications Inc. v. 

Canadian Radio-Television Commission,122 and Public Service Board v. Dionne123 as precedents 

for a legal argument that the distinct broadcasting and transmission activities tied to the Service 

115  Subs 4(4), Broadcasting Act, Applicant’s BOA, Tab 1. 
116  Decision, para 25, Applicant’s MR, Tab 2. 
117  Applicant’s Memorandum, paras 46-49; para 51. 
118  Applicant’s Memorandum, para 51.  
119  Bell Mobility Response to RFI Bell Mobility(CRTC)4Apr14-7 c) and d) in Exhibit F to Cattroll Affidavit. For 

reference, see the network diagram that Bell Mobility provided in response to Bell Mobility(CRTC)4Apr14-7 a) 
and b) in Exhibit F to Cattroll Affidavit. 

120  Dunsmuir, para 47, Applicant’s BOA, Tab 37.  
121  Reference re Regulation and Control of Radio Communication, [1932] A.C.304 (P.C.) at 314-315 and 317, 

Applicant’s BOA, Tab 52. 
122  Capital Cities Communications Inc. v. Canadian Radio-Television Commission, [1978] 2 S.C.R. 141 at p. 157 and 

pp. 159-163, Applicant’s BOA, Tab 30. 
123  Public Service Board v. Dionne, [1978] 2 S.C.R. 191, [Dionne], Applicant’s BOA, Tab 46. 

20 
 

                                                           



are actually bound and inseparable.124. However, that reliance elides the factual components of 

each case and mischaracterizes their holdings. 

 

60. These three cases broadly examined the “divisibility” of broadcasting and transmission as 

they relate to the constitutional division of provincial and federal jurisdiction.125 The underlying 

context of these cases is not analogous to the issue and facts at hand. Nor were the activities at 

issue in those cases. In the FCA ISP Reference,126 this Court was clear:  

In Capital Cities there was no question that the entities concerned were involved in 
broadcasting: they were cable television companies. The question before the Court was 
whether the provinces ought to retain regulatory control over cable television stations 
and their programming because the cable infrastructure was located wholly within the 
province. The Court’s conclusion that the cable infrastructure fell within federal 
jurisdiction stemmed from the fact that the signals that were received and retransmitted by 
the companies were extra provincial in origin and the technology involved did not change 
that fact. 
 

I do not see how this decision can be of assistance to the Cultural Group. It was reached at 
a time when the regulatory scheme did not include the Telecommunications Act and once 
the Court found that the undertaking fell within federal jurisdiction, it was assumed that 
the Broadcasting Act would apply. The most that can be taken from this decision is that 
undertakings that receive broadcasting signals and send them to their subscriber by a 
different technology are properly regulated by the federal government as interprovincial 
undertakings.”127 

 
61. The cable television companies whose activity was at issue in Capital Cities were not 

content-agnostic. They certainly did not treat all telecommunications traffic “the same”. In fact, 

they selected which signals to receive and retransmit, and which not to retransmit—and at issue 

was their right to delete certain television commercials within those signals. It is difficult to 

understand how that process of content selection and packaging could serve as precedent for one 

124  Applicant’s Memorandum, para 54.  
125  Radio at pp. 314-315, Applicant’s BOA, Tab 52; Capital Cities, p. 153, Applicant’s BOA, Tab 30; Dionne, pp. 

197-198, Applicant’s BOA, Tab 46.  
126  Canadian Radio-television and Telecommunications Commission (Re), 2010 FCA 178 [FCA ISP Reference], 

CNOC’s BOA, Tab 4. 
127  FCA ISP Reference, paras 57 and 58, CNOC’s BOA, Tab 4, emphasis added. 
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that revolves around the mere provision of the mode of transmission which, as this Court 

affirmed128 and the Supreme Court confirmed, is not a broadcasting activity.129 
 

The FCA ISP Reference and the SCC ISP Reference130 

62. The FCA ISP Reference determined that ISPs do not transmit programs when providing 

access to “broadcasting”131. This Court in that determination was guided by principles articulated 

as long ago as Electric Despatch Co. of Toronto v. Bell Telephone Co. of Canada:132 

“The distinction between the person providing the mode of transmission and the person 
making the transmission was examined by the Supreme Court in Electric Despatch in a 
context which, although involved with dated technology, remains relevant (Electric 
Despatch, page 91): 

The wires constitute the mode of transmission by which the one lessee transmits 
the message along the wires to the other. It is the person who breathes into the 
instrument the message which is transmitted along the wires who alone can be said 
to be the person who "transmits" the message. The owners of the telephone wires, 
who are utterly ignorant of the nature of the message intended to be sent, cannot 
be said within the meaning of the covenant to transmit a message of the purport 
of which they are ignorant.”133 

 

63. The key distinguishing factor between a telecommunications and a broadcasting 

undertaking is this: “[t]he [Broadcasting] Act makes it clear that “broadcasting undertakings” are 

assumed to have some measure of control over programming.”134 Hence, a role in the “selection, 

origination, or packaging of content”135 is relevant to assessing whether an activity is a 

broadcasting or a non-broadcasting telecommunications activity.136  

 

128  Ibid. 
129  Ibid; Reference re Broadcasting Act, [2012] 1 S.C.R. 142, [SCC ISP Reference], para 3, Applicant’s BOA, Tab 

50. 
130  SCC ISP Reference, Applicant’s BOA, Tab 50. 
131  FCA ISP Reference, para 59, CNOC’s BOA, Tab 4. 
132  Electric Despatch Co. of Toronto v. Bell Telephone Co. of Canada, 20 SCR 83, 1891. [Electric Despatch], CNOC’s 

BOA, Tab 7. 
133  FCA ISP Reference, para 59, CNOC’s BOA, Tab 4, emphasis by FCA. 
134  SCC ISP Reference, para 3, Applicant’s BOA, Tab 50. 
135  SCC ISP Reference, para 5, Applicant’s BOA, Tab 50. 
136  Ibid.  
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64. Bell Mobility attempts to distinguish the activity now at issue, from the activity of ISPs in 

the SCC ISP Reference, on the basis that Bell Mobility, as a company, “control[s] the programming 

content of Bell Mobile TV, since it acquires, aggregates, packages and markets that content before 

retransmitting it to customers”.137  With respect, this jumbles together the separate and distinct 

activities that the CRTC found Bell Mobility to undertake. 

 

65. As described in the above sections, when Bell Mobility transmits the Service to end-users, 

it treats the Service “the same as other traffic in Bell Mobility’s core and access networks.”138 

Electric Despatch turned on whether Bell was “utterly ignorant of the nature of the message 

intended to be sent”.139 The SCC ISP Reference turned on the finding that “broadcasting” is “not 

meant to capture entities which merely provide the mode of transmission”.140  In the same manner, 

the CRTC’s Decision found that the Service makes content available on servers; Bell Mobility 

establishes data connectivity and transport used to get access to that content; and the performance 

of these functions is  

the same whether the content being transported is their mobile TV services, other 
broadcasting services, or non-broadcasting services. That is, the purpose of these functions 
is to establish data connectivity and transport the content - agnostic as to the content 
itself.141 

 

66. The FCA ISP Reference and SCC ISP Reference are all about distinguishing between 

content-agnostic and content-oriented activities, because merely providing the mode of 

transmission does not engage with the policy objectives of the Broadcasting Act142.  The CRTC’s 

Decision is grounded in the same distinction. The FCA ISP Reference and ISP Reference only 

demonstrate that the Decision is firmly grounded within the range of acceptable outcomes.  

 

Conclusion: The Decision was not unreasonable on this matter 

67. The CRTC properly exercised its broad discretion when determining that subs. 27(2) of the 

Telecommunications Act applies to Bell Mobility when providing the data connectivity and 

137  Applicant’s Memorandum, para 57.  
138  Bell Mobility response to Bell Mobility(CRTC)4Apr14-7 c) and d), Exhibit F to Cattroll Affidavit. 
139  Electric Despatch, page 6 (Lexis Nexis), CNOC’s BOA, Tab 7. 
140  SCC ISP Reference, para 3, Applicant’s BOA, Tab 50.  
141  Decision, para 18, Applicant’s MR, Tab 2. 
142  Subs 5(2), Broadcasting Act, Applicant’s BOA, Tab 1. 
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transport functions for the Service. This finding was based on a full record, and applied the CRTC’s 

specialized expertise. The process employed by the CRTC was transparent. The Decision was 

justified and intelligible.  

 

68. On its own, the Decision falls comfortably within the range of possible, acceptable 

outcomes that are defensible in respect of the facts and law.143  The CRTC reasonably found that 

that Bell Mobility’s provision of wireless data connectivity and transport to its own audiovisual 

content service—which Bell Mobility treats the same as other traffic—falls under the 

Telecommunications Act. Related jurisprudence only reaffirms this determination. There is no 

arguable case that, on the contrary, the CRTC’s finding was not reasonable. Leave to appeal on 

the basis of this finding should therefore be denied.  

 

Issue #4 Is it an arguable error of either law, or jurisdiction, for the CRTC to have found 
that: Bell Mobility’s provision of wireless data connectivity and transport to Bell 
Mobile TV—at substantially lower costs than connectivity and transport to other 
audiovisual content services—is a preference that is “undue” under subs. 27(2) of 
the Telecommunications Act? 

 
Questions of Fact Always Attract Deference 

69. Bell Mobility submits that the CRTC made an error of law, and breached procedural 

fairness, in applying the reverse onus under subs. 27(4) in order to find undue discrimination under 

subs. 27(2). Such submission presents no arguable case for appeal. First, this determination was a 

question of fact—not law.144 Second, the determination follows the language of the statute. 

 

70. The CRTC’s determination is clearly a question of fact based on the following subsection: 

“27.(3) The Commission may determine in any case, as a question of fact, whether a 
Canadian carrier has complied with this section or section 25, 27.1 or 29, or with any 
decision made under section 24, 25, 29, 34 or 40.”145 
 

In the Decision, the CRTC determined that aspects of Bell Mobility’s activity as a Canadian carrier 

did not comply with section 27.  A finding under section 27 is a finding of fact. 

 

143  Dunsmuir, para 47, Applicant’s BOA, Tab 37. 
144  Applicant’s Memorandum, paras 61-70.  
145  Subs 27(3), Telecommunications Act, Applicant’s BOA, Tab 5, emphasis added. 
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71. Subs. 52(1) of the Telecommunications Act goes on to affirm that the CRTC’s 

determination on a question of fact is binding and conclusive. When leave to appeal was sought in 

Genex v. CRTC146 on a question disputing the CRTC’s findings of fact, this Court therefore denied 

such leave.147 That is consistent with long-standing case law: “Whether undergoing appellate 

review or administrative law review, decisions on questions of fact always attract deference”, as 

the concurring opinion of Deschamps, Charron and Rothstein JJ. in Dunsmuir pointed out.148  

 

72. Thus, both statute and jurisprudence require deference on this matter. Bell Mobility’s 

argument cannot succeed. Bell Mobility characterizes the CRTC’s conclusive finding as an “error 

of law and a breach of procedural fairness”,149 but the CRTC’s finding is a factual one that is not 

before this Court. An appeal is not an opportunity for a second opinion on the facts.  

 

73. Second, the reverse onus that the CRTC is to apply is, in any case, likewise explained in 

precise terms by the Telecommunications Act: 

“27.(4) The burden of establishing before the Commission that any discrimination is not 
unjust or that any preference or disadvantage is not undue or unreasonable is on the 
Canadian carrier that discriminates, gives the preference or subjects the person to the 
disadvantage.”150 

 

74. Those words are not vague or ambiguous. Bell Mobility made multiple submissions, but 

failed to discharge its burden in a manner that convinced the CRTC. In requiring Bell Mobility to 

do so, the CRTC applied the straightforward meaning of this subsection.  

 

75. Bell Mobility protests that the CRTC’s conclusion under section 27 was not based on 

evidence151 and was purely speculative152—and that Bell Mobility could not have reasonably been 

expected to discharge its burden to refute this conclusion.153 To be sure, there is no disputing that 

146  Genex Communications Inc. v. Canadian Radio-Television and Telecommunications Commission, 2004 FCA 279, 
Applicant’s BOA, Tab 38 [Genex]. 

147  Genex, para 1, Applicant’s BOA, Tab 38.  
148  Dunsmuir, para 161, Applicant’s BOA, Tab 37. 
149  Applicant’s Memorandum, para 69.  
150  Subs. 27(4), Telecommunications Act, Applicant’s BOA, Tab 5, emphasis added. 
151  Applicant’s Memorandum, paras 62-63.  
152  Applicant’s Memorandum, paras 64-65.  
153  Applicant’s Memorandum, paras 68-70.  
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the CRTC’s findings are tied to the lack of evidence or compelling argument put forward by Bell 

Mobility:  

“Bell Mobility’s and Videotron’s arguments are not persuasive: not only do they fail to 
address the impact of the significant difference in data charges on consumers, they also do 
not address the potential for significant harm in the future to other audiovisual content 
services accessible on subscribers’ mobile devices that are subject to data caps. Given the 
considerable difference in the data charges in question, the Commission is not convinced 
by the arguments provided by Bell Mobility and Videotron that there has been no material 
impact, or that such an impact is unlikely in the future, either on consumers or on the 
growth of other services.”154 
 

76. The CRTC even went as far as to suggest the type of evidence that Bell Mobility could 

have produced to make its case:  

“The Commission notes that Bell Mobility, in support of its argument that there has been 
no lessening of competition, solely referenced growth rates for online video services on all 
platforms (not specifically for mobile devices) as evidence that competition in the mobile 
content viewing market has not been harmed.”155 

 

77. Indeed, Bell Mobility had an obvious opportunity to survey the users of its mobile wireless 

service in order to: (1) determine their mobile viewing habits generally; (2) determine how their 

mobile viewing habits changed since the introduction of the Service; and (3) determine to which 

degree their viewing habits were bound to price structures (i.e. to whether or not a data charge 

exemption applied).  

 

78. Yet Bell Mobility has not submitted that it did any of these things. As described in 

Anderson v. Canada (Customs and Revenue Agency)156, “[p]rocedural fairness requires a 

meaningful opportunity to present relevant facts and to have one’s position fully and fairly 

considered by the decision-maker”157 Bell Mobility, through its relationship with its wireless 

customers, had every opportunity to collect and produce a wealth of evidence – and apparently 

failed to do so persuasively.  

 

154  Decision, para 55, Applicant’s MR, Tab 2. 
155  Decision, para 54, Applicant’s MR, Tab 2, emphasis added. 
156  Anderson v. Canada (Customs and Revenue Agency), 2003 FCT 667, [Anderson], CNOC’s BOA, Tab 3. 
157 Anderson, para 46, CNOC’s BOA, Tab 3. 
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79. The CRTC’s conclusion under section 27 was based on the record before it. Bell Mobility 

had the opportunity to defend its practice, add to that record, and discharge the burden assigned it 

by the Telecommunications Act. The CRTC exercised the discretion assigned, in turn, to it, and 

carefully considered Bell Mobility’ submissions.  Bell Mobility relies on the C.U.P.E. v. Ontario 

(Minister of Labour)158 case to suggest, in effect, that the clear language of subs. 27(4) of the 

Telecommunications Act can be read down.159 But C.U.P.E. is clear on this matter: “Absent a 

constitutional challenge, a statutory regime expressed in clear and unequivocal language on this 

specific point prevails over common law principles of natural justice”.160 The clear language of 

subs. 27(4) must prevail. The decision maker operated within the established principles and 

constraints of administrative law.161 

 

80. Bell Mobility relies, in the alternative, on Canada (Commissioner of Competition) v. 

Superior Propane Inc.162 for the principle that a burden of proof should shift when one party is in 

a better position to obtain evidence on a given element.163 The effect of Superior Propane, suggests 

Bell Mobility, is that the CRTC should have abandoned the clear words of subs. 27(4), and should 

not have placed the burden on the person giving a preference that the preference was not undue or 

unreasonable. 164 That, in Bell Mobility’s view, is simply to read subs. 27(4) in context and 

harmoniously with the scheme of the Act. 165  

 
81. With respect, such a suggestion misapprehends a fundamental difference between the facts 

of Superior Propane and those underlying the Decision. The statute at issue in Superior Propane 

did not specify the relevant burden of proof.166  The Telecommunications Act, on the other hand, 

158  Canadian Union of Public Employees v. Ontario (Minister of Labour), [2003] 1 S.C.R. 539, [C.U.P.E.], para 99, 
Applicant’s BOA, Tab 24. 

159  Applicant’s Memorandum, para 70.  
160  C.U.P.E., para 117. Applicant’s BOA, Tab 24. 
161  C.U.P.E., para 99, Applicant’s BOA, Tab 24. 
162  Canada (Commissioner of Competition) v. Superior Propane Inc., [2001] 3 F.C. 185 (C.A.), leave to appeal 

refused, [2001] S.C.C.A. No. 352, [Superior Propane], Applicant’s BOA, Tab 27. 
163  Applicant’s Memorandum, para 69.  
164  Applicant’s Memorandum, para 70.  
165  Re Rizzo and Rizzo Shoes Ltd., [1998] 1 S.C.R. 27, [Rizzo], para 21, Applicant’s BOA, Tab 49; Note: In Rizzo, an 

additional transitional provision of the statute at issue (Subs. 2(3) of the Employment Standards Act) implied the 
actual intention of the legislature This language was central to the harmonious reading of the statute.  

166  I.e., proving the “effects” element of the efficiency consideration in a merger review. See para 2 of Superior 
Propane, Applicant’s BOA, Tab 27. 
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does.167 Faced with a statute that did not precisely deal with the burden of proof, the courts in 

Superior Propane engaged in a statutory interpretation exercise to know Parliament’s 

intentions.168 Here, this Court does not have to, because it has clear statutory language before it.169 

Subs. 27(4) leaves no ambiguity as to Parliament’s intention that the burden fall squarely upon 

Bell Mobility. Its grammatical and ordinary sense is evident and indisputable. The applicable 

burden is identified with precision; so are the burden’s parameters and the party to whom it 

belongs. The literal meaning of subs. 27(4) does not deprive Bell Mobility of a meaningful 

opportunity to be heard and is therefore in accordance with the principles of procedural fairness.170 

The subsection is procedural in nature and flows harmoniously with the scheme and objects of the 

Telecommunications Act.  

 
82. Bell Mobility’s proposal to redirect subs. 27(4)’s burden in the opposite direction 

fundamentally alters the provision’s meaning and purpose.171 Had the legislature intended a 

flexible allocation of the burden, it would have said so. Instead, Parliament fixed the burden clearly 

and specifically, in the context of a statute that grants broad policy discretion on a range of matters. 

Were this Court to adopt Bell Mobility’s radical interpretation, subs. 27(4) would have no readily 

apparent purpose.172 Yet Parliament cannot have intended for this provision to be meaningless.  

 
83. Superior Propane assists Bell Mobility’s argument no more than C.U.P.E.  Subs. 27(4) is 

clear. It required Bell Mobility to make its case, and for the CRTC to make a factual finding based 

on that case. Bell Mobility failed to do so. It is not for this Court to rewrite subs. 27(4) to give Bell 

Mobility an opportunity to overcome that failure.  

 
Conclusion: Deference must be given to the CRTC’s Determinations on Section 27 

84. For all of these reasons, Bell Mobility has asked this Court to do something that it cannot, 

in order to upset the CRTC’s factual finding that Bell Mobility breached subs. 27(2) of the 

167  Subs 27(4), Telecommunications Act, Applicant’s BOA, Tab 5. 
168  Superior Propane, paras 165, 171, 173 and 174, Applicant’s BOA, Tab 27. 
169  C.U.P.E., para 117, Applicant’s BOA, Tab 24. 
170  Anderson, para 46, CNOC’s BOA, Tab 3.  
171  Applicant’s Memorandum, paras 68-70.  
172  Rizzo, paras 31-32, Applicant’s BOA, Tab 49.  
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Telecommunications Act.  Findings of administrative tribunals on such questions of fact attract 

strong deference.173 

  

85. Bell Mobility has failed to disclose an arguable case that the Decision’s findings on section 

27 are based on an error of law or jurisdiction.  Leave ought to be denied. 

 

Issue #5  If leave is granted, should an order be made requiring electronic service of all 
documents in the appeal? 

 

86. All of the parties and other interveners before the CRTC in the proceeding that led to the 

Decision, provided electronic addresses for service.174 In addition, the appellant and all of the 

respondents in this proceeding have consented to electronic service pursuant to Rule 141 of the 

Federal Courts Rules175 (“Rules”), which they have not withdrawn.176  

 

87. Rule 141 of the Rules provides for electronic service of documents. However, Rule 141 

also requires initial service of consent to electronic service to be effected by other means on a party 

before that party may serve a document by electronic service on the originator of the notice. This 

is a cumbersome requirement that increases costs for participants to a proceeding before this 

Honourable Court. Rule 141 also allows parties to withdraw consent to electronic notice, creating 

potential uncertainty regarding parties’ ability to serve documents electronically through the entire 

course of a proceeding before the Court. 

 

88. Rule 3 of the Rules provides: 

“These Rules shall be interpreted and applied so as to secure the just, most expeditious and 
least expensive determination of every proceeding on its merits.”177  

 

89. Since all potential participants to an appeal of the Decision who participated in the original 

CRTC proceeding178 are comfortable with the use of email for electronic service, it would be less 

173  Dunsmuir, para 161, Applicant’s BOA, Tab 37.   
174  Cattroll Affidavit, para 14. 
175  Federal Court Rules, SOR/98-106, [Rules], CNOC’s BOA, Tab 2. 
176  Cattroll Affidavit, para 15. 
177  Emphasis added. 
178  Rule 338 and Rule 339, Rules, CNOC’s BOA, Tab 2. 
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expensive and more expeditious for all participants in an appeal, if leave is granted, to be able to 

rely on electronic service of all documents in the appeal throughout its entire course, without 

having to follow the technical requirements of Rule 141. 

90. Accordingly, ifleave to appeal the Decision is granted, CNOC requests an order from this 

Honourable Court allowing the appellant and all respondents to effect service of all documents in 

the appeal on each other using electronic service at the email addresses that they provided to each 

other for electronic service in this proceeding or to such other email addresses as they may notify 

each other by electronic service. 

PARTIV-ORDERSOUGHT 

91. Based on the submissions set out herein, CNOC seeks: 

(a) An order dismissing the motion of Bell Mobility for leave to appeal the Decision; 

(b) In the event leave is granted, an order allowing the appellant and all respondents to effect 

service of all documents in the appeal on each other using electronic service at the email 

addresses that they provided to each other for electronic service in this proceeding or to 

such other email addresses as they may notify each other by electronic service; and 

( c) Its costs of this motion. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

March 16, 2015 
Tacit Law 
Christian S. Tacit 
Christopher Copeland 

r,.__ 
Bram Abramson 
Chief Legal and Regulatory Officer 
TekSavvy Solutions Inc. 

Solicitors for the Responding Party, Canadian 
Network Operators Consortium Inc. 
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